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Enhancing Recovery—A Claims Primer

Lieutenant Colonel Philip L. Kennetly
Instructor, Department of Law
United States Military Academy
West Point, New York

Introduction this requirement, the shipper must show three things: (1) tender
of the goods to the carrier in a particular condition; (2) delivery
On 19 November 1995, Congress passed the 1996 Legislaef the goods in a more damaged condition [or no delivery at
tive Appropriations Act, which contained, intelia, authority all]; and (3) amount of damagés$Moreover, when goods pass
for the Comptroller General to transfer to the Office of Manage- through the custody of more than one bailee [e.g., a carrier or a
ment and Budget numerous functions, including the authority warehouse], it is a presumption of the common law that the
to decide carrier appeals of offsets taken by the military claimsdamage [or loss] occurred in the hands of the last brecar-
services on personnel property claims. The Office of Manage-rier’s allegation that the shipper caused the damage to claimed
ment and Budget further delegated this authority to the Defensdtems subsequent to delivery is not sufficient to shift the burden
Office of Hearings and Appeals, a branch of the Defense Legalfrom the carrief.
Services Agency, Department of Defense (D@D).
If the shipper successfully establishes a prima facie case of
While this transfer of decision-making authority removed carrier liability, the burden then shifts to the carrier to prove that
the Comptroller General from deciding carrier appeals, it did the damage to, or loss of, personal property did not occur while
not negate the precedential power of prior Comptroller Generalthe property was in the carrier’s custody or that the damage or
decisions in this important area. These decisions will serve adoss can be attributed to one of five exceptions to carrier liabil-
a standard for subsequent similar cases. Based on this premisity.” A claims judge advocate’s or claims examiner’s first step
this primer seeks to identify several issues which carriers con-is to gather the most complete claims packet possible from the
tinue to raise to defeat a field claims office’s demand for mon- claimant. Properly completed and substantiated claims forms,
etary recovery for loss and/or damage to a servicemember’'starting with DD Form 1840R, Notice of Loss or Damage, usu-
personal property. This article will also suggest actions a field ally withstand challenge by a carrier.
claims office can take to counter a carrier’s denial of payment.
Notice—DD Forms 1840/1840R

Discussion Notice and Later-Discovered Loss or Damagehe Joint
Military-Industry Memorandum of Understanding on Loss and
Before addressing specific carrier challenges to demandDamage (MOU) provides that a carrier must accept written
requests, the preliminary question every claims judge advocatalocumentation advising the carrier of later-discovered losses or
or claims examiner must ask and answer is, “has the Armydamages and that such documentation is evidence which over-
claimant (the shipper) established a prima facie case of carriecomes the presumption of correctness of the delivery receipt, so
liability?” In Missouri Pacific Railroad Co. v. EImore & Staghl  long as the agency dispatches this documentation no later than
the United States Supreme Court held that for a shipper to meeteventy-five days after the carrier has completed delfvery.

1. |thank Ms. Phyllis Schultz for her comments and guidance.

2. Patriot Forwarders, Inc., Claims Appeals Board, Claims Case No. 96070217 (Nov. 19, 1996) (“Pursuant to Public Law Ndo¥@sb8r 19, 1995, effective
June 30, 1996, the authority of the GAO to adjudicate carrier’s reclaims of amounts deducted by the Services for tramsiglpsesd transferred to the Director,
Office of Management and Budget who delegated this authority to the Department of Defense.”).

3. 377 U.S. 134 (1964).

4. 1d. at 138.

5. Towne Int'l Forwarding, Inc., Comp. Gen., B-260768 (Dec. 28, 1995); Stevens Transp. Co., Comp. Gen., B-243750 (Aug. 28, 1991

6. Andrews Van Lines, Comp. Gen., B-270638 (May 21, 1996) (The shipper moved personal property from the garage to tlee Helisergfaand the carrier
argued that the shipper was the “last handler.”); Stevens Worldwide Van Lines, Inc., Comp. Gen., B-251343 (Apr. 19, 1€99ppéFmeoved personal property
from Alabama to Florida, but the carrier failed to inspect.); Interstate Van Lines, Inc., Comp. Gen., B-197911.3 (Feb(Thd 8B@)per moved personal property

within the home after delivery.).

7. SeeMcNamara-Lutz Vans and Warehouses, Inc., 57 Comp. Gen. 415, 418 (Apr. 18, 1978). The five exceptions are: (1) act ptidimdeii2ny, (3) act of
shipper, (4) act by public authority, and (5) inherent vice or nature of the glabds.
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an agency has the responsibility to make a reasonable effort to

In Senate Forwarding, Ing.the Comptroller General held find the carrier’s address instead of holding the DD Form 1840/
that the dispatch date, not the date postmarked on the envelop&840R until the seventy-five day time period expitfedn
controlled® This decision allows the field claims office to dis- upholding the carrier’s appeal of no timely notice, the Comp-
patch the DD Form 1840R as late as the seventy-fifth day aftettroller General found that National had included its name, the
delivery and not lose the presumption because the Army postagjovernment bill of lading number, and the address of National's
system did not mail it on that same day. However, “[tJo avoid agent. The Army could find the correct address and timely dis-
needless litigation on this issue, a [field] claims office should patch the DD Form 1840R with minimal difficuly. On the
mail each DD Form 1840R promptly on the date indicated onother hand, the Comptroller General has also held that Army
the bottom of the form. Moreover, the office should avoid field claims offices are not required to make an effort to dis-
sending multiple DD Forms 1840R with different dates in the cover a carrier’s address and to timely dispatch the DD Form
same envelope’? To do otherwise only invites challenge by 1840R when the carrier fails to provide any information on the
the carrier, and it becomes difficult for the field claims office to DD Form 1840/1840R®% The best practice for field claims
argue timely dispatch for any of the forms contained in the offices is to determine the responsible carrier and to dispatch
envelope. Additionally, the practice of sending multiple DD timely notice whenever possible. This approach should elimi-
Forms 1840R with different dispatch dates in the same enve-nate challenges on this issue, avoid what would otherwise be an
lope is contrary to United States Army Claims Service offset action, and hopefully result in a quicker settlement of the
(USARCS) instructions, and field claims office SOPs should demand-’
reflect the requirement for separate envelopes.

The Army’s Failure to Complete the DD Form 1840R

Continuation Sheetslf a claimant has completed the DD Patriot Forwarders, Ing*® the new Claims Appeals Board held
Form 1840R and has additional items to identify, claims per- that the government’s failure to complete the DD Form 1840R
sonnel must ensure that the claimant uses a continuation shedly omitting the carrier’s address in block 3a, did not negate oth-
to note the additional damage or loss. The reverse side of therwise timely noticé® Since the carrier’s address was con-
form (i.e., the DD Form 1840 side) shouidt be used to com-  tained in block 9 of the DD Form 1840, the Army established a
plete the listing of additional items. “Erroneously noting loss prima facie case of dispatching the form to the carrier within
or damage on the wrong side of either the DD Form 1840 or DDseventy-five days, as indicated by the dispatch date in Block 3b
Form 1840R, however, does not necessarily preclude carrieof the DD Form 1840R% Patriot Forwardersdemonstrates
recovery for those items? Field claims personnel should also that field claims personnel should take time to ensure that all
ensure that each continuation sheet is signed and dated by thalocks of the DD Form 1840R are properly completed. Taking
appropriate claims person, just as was done on the original DQXime early in the claims process to fill in all documents with the
Form 1840R. correct information will eliminate issues for the carrier to chal-

Carrier’s Failure to Complete the DD Form 1840/1840R lenge later.
National Forwarding Cqg?® the Comptroller General held that

8. Joint Military-Industry Memorandum of Understanding on Loss and Damage Rules (1 Janrel®B2gd inArmy Law., Mar. 1992, at 45See Household
Goods Recovery NoteBjigest of Recent Comptroller General and GAO DecisiBmrsy Law., Dec. 1992, at 34.

9. Comp. Gen., B-249840 (Mar. 1, 1993).
10. Id.
11. Personnel Claims Recovery Notegper Dispatch of DD Form 184QRrmy Law., Oct. 1992, at 43.

12. Personnel Claims Recovery Notdse of Continuation Sheets for the DD Form 1848wy Law., June 1993, at 53. The outbound transportation counselor
should counsel the soldier on the use of continuation sheets when completing the DD Form 1840, Joint Statement of Logsatrxdivery.

13. Comp. Gen., B-247457 (Aug. 26, 1992).

14. 1d.

15. Id.

16. Department of the Army, Comp. Gen., B-255795 (June 3, 1994) (The carrier gave the shipper a blank form.).
17. SeeClaims ReportThe Search for Mr. Goodbar and Storage—Revisitethy Law., Oct. 1994, at 71.

18. Claims Appeals Board, Claims Case No. 96070217 (Nov. 19, 1996).

19. Id.

20. Id.
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Adequate Notice—Damage Descriptions and Errohs was listed at the beginning of the ten-digit series that started the
numerous opinions, the Comptroller General has held that:  “60” series, but no “6” was placed in front of the “5.” It was an
understandable error, and there was only one inventory line

[W]hen the DD Form 1840R provides writ- item with “books and tackle box” listed on the invent&ry.

ten, timely notice to the carrier of additional

loss or damage after delivery, that notice The concept of adequate notice to the carrier was also high-
need not include specific itemized exceptions lighted in AAA Transfer and Storage, In¥ where the carrier

.. .. Notice of a claim is sufficient if it alerts argued that it was not responsible for the damage claimed to an
the carrier that damage or loss occurred for antique mirror. There was no pre-existing damage to the mirror
which reparation is expected so that the car- noted on the inventory. On the DD Form 1840R the shipper

rier may promptly investigate the faéts. indicated the mirror was scratched, and the repair firm noted

scratches and dents on the mirror. The carrier took the position

In Resource Protectigff the carrier argued unsuccessfully that because it did not receive timely notice of the dents, it was
that the shipper’s failure to list inventory numbers on the DD not liable for the damage claimed. The Comptroller General
Form 1840/1840R for four of nine boxes which were missing found no merit in the carrier’'s argument. Regardless of whether
negated carrier liabilit® In another case, the GAO Claims a scratch is different damage than a dent, the carrier received
Group, in reviewing a carrier’s challenge to no timely notice, notice of a scratched mirror and was adequately alerted to
held that a shipper’s listing of the inventory number “83” for an promptly investigaté!
item on the DD Form 1840R instead of “283,” which was the
correct number for the item, was an understandable error and These cases illustrate that attention to detail is important in
that such an error did not negate timely notice. claims processing. Claims personnel should take sufficient

time while the claimant is present in the claims office to review

Similarly, in Allied Transcontinental Forwarding, Iné the the DD Form 1840R to determine that it is completely filled
Comptroller General held that a shipper’s act of listing “books out, the inventory numbers match those on the inventory, and
and tackle box” on DD Form 1840 with a nonconforming the description of the claimed damage is accurate. If questions
inventory number did not shift liability away from the carffer.  arise, ask the claimant to answer them. The more that can be
The shipper listed the inventory number as “5” when it should done to perfect the claim in its early stages, the easier it will be
have been “65.” Allied claimed that there was no proof of ten- to defend it if challenged later by a carrier.
der because: (1) there were no books or tackle box listed for
inventory number “5,” (2) the shipper did not state that he had Damage Discovered After Dispatch of the DD Form 1840R
listed the wrong inventory number when filing his claim, and Claims personnel can still provide timely notice to a carrier
(3) “there was not sufficient evidence that the books and tackleafter the DD Form 1840R is dispatched, so long as the seventy-
box the shipper claimed to be missing were those actuallyfifth day has not expired. I8tevens Transportation G8.the
inventoried as item #65” The Comptroller General found that Comptroller General held that damage, so long as it is timely
the inventory indicated that these items were tendered to theeported, may be reported on other forms than the DD Forms
carrier?®. The inventory was prepared so that the “6” in “65” 1840/1840R® The DD Form 1843, Government Inspection

21. Resource Protection, Comp. Gen., B-270319 (May 21, 1996); American Van Serv., Inc., Comp. Gen., B-252671 (Aug ArBetig88)yvan Serv., Inc., Comp.
Gen., B-249834 (Feb. 11, 1993); Continental Van Lines, Inc., Comp. Gen., B-215507 (Oct. 11, 1984) (A clear delivery receipbdereome the later dispatched
DD Form 1840R.).

22. Comp. Gen., B-270319 (May 21, 1996).

23. Id.

24. GAO Settlement Certificate, Z-2862118 (Aug. 3, 1992). GAO decisions cannot be cited for precedent. Nevertheleesjrtheuseasby the Claims Group
may assist claims personnel in responding to a carrier challenge of a similar nature.

25. Comp. Gen., B-270314 (Feb. 16, 1996).
26. 1d.
27. 1d.
28. 1d.
29. 1d.
30. Comp. Gen., B-248535 (Oct. 22, 1992).

31. Id.
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Report, was dispatched to the carrier within seventy-five days Household Goods (HHG) Not Listed on the Inventory but
of delivery, and that was sufficient to notify the carrier about Missing The HHG descriptive inventory is an extremely
broken legs on a dresser. The carrier had complained that thenportant document in the claims process. It serves several dif-
DD Form 1840 indicated that the dresser legs were chipped, buterent functions: proof of tender, proof of ownership, and
on the DD Form 1844, List of Property and Claims Analysis description of preexisting damage (PED). Itis a document that
Chart, the dresser legs were listed as broken. The carrier arguea soldier needs to take interest in while it is being completed by
that the damage was so different that there was no timely noticethe carrier’s representative prior to his/her departure with the
As noted above, the Comptroller General found that the carriersoldier's HHG. The Comptroller General has held that a carrier
did receive the DD Form 1843 with notice of the dresser’s bro- does not have to list every item on an inventory; however, “a
ken legs within the prescribed notice period and that was suffi-carrier can be charged with the loss even if household goods are
cient notice®* Field claims personnel should always be alert to not listed on the inventory, where circumstances are sufficient
later-discovered damage or other damage noted on the claimto establish that the goods were shipped and féstWhat are
ant's DD Form 1844 that is different from that damage noted onsuch “circumstances?” The claimant must present some sub-
DD Forms 1840/1840R. If field claims personnel make such astantive evidence of tender to establish the first element of a
discovery, they should not hesitate to mail the claimant’s DD prima facie cas&. An acknowledgment on the claim form of

Forms 1844, or any other notice document, to the carrier. the penalties for filing a false claifh; an unsupported, self-
serving acknowledgment;or filled-in preprinted forms will
Tender of Service: Inventories—Missing Items not suffice?® What the Comptroller General has found accept-
able is apersonal written statemenrty the claimant that
Checking All Items on Inventory at Time of Delive@arri- describes the circumstances surrounding the packing, moving,

ers will often argue that they are not liable for missing items delivery, and discovery of the loss of the missing itéms.
(especially items missing from cartons) where the signed deliv-
ery inventory indicates that the shipper checked off on the line A very detailed personal statement from the claimant will
numbers for the missing items. However, the Comptroller Gen-greatly improve a claims office’s chances of successfully refut-
eral has held that such initials or check marks are not conclusiveng a carrier’s argument of no tender. These chances are further
evidence of delivery of the items which will overcome a DD improved if the statement is combined with other supporting
Form 1840R which is properly dispatched |&teClaims per- documentation of proof of ownership (especially for items over
sonnel should be alert to this situation and, if a claim has miss$100), such as, sales receipts, canceled checks, credit card
ing items, check the inventory to see if check marks or thereceipts, or photographs; proof of tampering with the carton
claimant’s initials appear beside the line items. If such mark- (e.g., use of different colored tape than originally used); and
ings are present, obtain a statement from the claimant explainproof that the item was listed on premove documents (DD Form
ing what occurred at delivery regarding the annotations on thel701, Inventory of Household Goods, and DD Form 1299,
inventory and the later-discovered missing items. The claimantApplication for Shipment and Storage of Personal Propérty).
must explain why the inventory items were checked off or ini- For example, ifFogarty Van Lineg3 the Comptroller General
tialed as received but later claimed as missing. held that the surrounding circumstances supported tender to the
carrier of a vacuum that was left off of the inventory and was
not delivered”® The claimant had completed a “Hi-Val” inven-

32. Comp. Gen., B-244701 (Jan. 9, 1992).
33. Id.
34. 1d.

35. Resource Protection, Comp. Gen., B-265978 (Apr. 26, 1996); Andrews Van Lines, Comp. Gen., B-257399 (Dec. 8, 1994jpNedialrag Co., Reconsid-
eration, Comp. Gen., B-238982.2 (June 3, 19%BePersonnel Claims Not&hecking Items Off the InventpArmy Law., Dec. 1996, at 39.

36. Fogarty Van Lines, Comp. Gen., B-23558.4 (Mar. 19, 1991) (unpub.).
37. Department of Army—Reconsideration, Comp. Gen., B-205084 (June 8, 1983).
38. National Claims Serv., Inc., Comp. Gen., B-260385 (Aug. 14, 1995).

39. Cartwright Van Lines, Inc., Comp. Gen., B-243746 (Aug. 16, 1991) (“Although every household good need not be listéd, vet peymit a shipper to estab-
lish tender to the carrier only on the strength of an unsupported, self-serving acknowledgment.”).

40. OK Transfer & Storage, Inc., Comp. Gen., B-261577 (Mar. 20, 1996); Aalmode Transp. Corp., Comp. Gen., B-240350 ¢O6y. 18, 1
41. Department of Army—Reconsideration, Comp. Gen., B-205084 (June 8, Bx8®ersonnel Claims Not#jissing Packed Items: A Trumpet Missing from a

Carton of Games, Jewelry Missing from a Jewelry,Buy Law., July 1995, at 70; Personnel Claims Nofe®of of Tender When Items are not Listed on the
Inventory ArRmy Law., July 1994, at 49.
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tory five days prior to completion of the standard shipment on the inventory, was the inventory description for the carton
inventory in which the vacuum was listed; the claimant made areasonably related to the missing item?
detailed statement explaining how the vacuum was the lastitem 5. Does the claimant have proof of ownership, such as proof
loaded on the moving truck; and the standard shipment inven-of purchase (paid receipt, canceled check, installment agree-
tory described two items as vacuum parts (which suggests thenent, credit card statement), photograph, or insurance inven-
claimant would not have the one without the otlteryaldez tory?
Transfer, Inc* involved a similar situation. A waterbed ther- 6. Are there witnesses, including the spouse, who can attest
mostat turned up missing but was not listed on the inventory.to the ownership of the missing item (e.g., a friend or neighbor
The Comptroller General found sufficient evidence to support who visited the home just prior to the move and saw the item in
tender through the detailed statement of the claimant and théhe home)?
inventory which listed other waterbed paftsAdditionally, “a 7. Is there any evidence of carton tampering?
carrier is not relieved of liability for missing items merely 8. Did any unusual circumstances exist at the time of deliv-
because it delivered the carton in which the items were packedery?
in the same sealed condition that it was in when the carrier 9. If the claimant failed to notice the item was missing at the
received the items. The carrier must show that the items werdime of delivery, why did this happen?
not removed from their carton while the carton was in the car- 10. Why did the claimant check or initial inventory line
rier's possession?® numbers without checking to see if the item was in fact deliv-
ered?®
Field claims personnel must recognize potential roadblocks
to a successful recovery demand and thoroughly question the For items claimed as missing which were not listed on the
claimant. Claimants should provide information to address theinventory, the Comptroller General has upheld offset action
following issues: against the carrier if the military claims service could show that
the missing item was packed in a carton with a reasonably
1. How does the claimant know that the item was tendered?elated item thatlid appear on the inventory. Wmerican
2. Describe the circumstances at the time of tender (forinternational Moving, Corp*® the Comptroller General held a
example, the location of the item in the home, special packingcarrier liable for “items claimed lost from a carton that [did] not
or handling required, and comments about the item made to oexactly fit the carton’s inventory description where it would not

by the carrier’s representatives). have been unusual to pack those items in such carton, particu-
3. Did the claimant see the carrier’s representative pack thdarly where the carrier did the packing and prepared the inven-
item? tory list.”®! In this case, clothing was missing from a carton

4. Was the item listed on the inventory? If not, why not? labeled “linen.” Other examples include drapes packed in a
Why did the claimant sign the inventory when the item was not carton labeled “clothes” and Halloween items missing from a
listed? If yes, did the inventory accurately describe the item?carton labeled “Christmas Tre&'golf shoes missing from a
If the item was packed in a carton, but not specifically identified carton labeled “shoe$?¥a trumpet missing from a carton

42. SeeAllied Freight Forwarding, Inc., Comp. Gen., B-260695 (Sept. 29, 1995). The inventory did not list a VCR, and Allied eliveroa ¥ CR. However,
Allied was held liable because the claimant, on DD Form 1701, the premove inventory sheet completed by a shipper peiop&eldagi listed a Goldstar VCR
purchased in 1986. This document, combined with a detailed statement from the claimant that he believed Allied packedith@ti€Rtems, was sufficient
proof of tender.See alsdNational Claims Serv., Inc., Comp. Gen., B-260385 (Aug. 14, 1995); Department of Army—Reconsideration, Comp. Gen., B-2@5084 (Ju
8, 1983).

43. Comp. Gen., B-235558.4 (Mar. 19, 1991).

44. 1d.

45. 1d.

46. Comp. Gen., B-197911.8 (Nov. 16, 1989) (unpub.).

47. 1d.

48. Household Goods Recovery Notegests of Recent Comptroller General and GAO Decisidrgy Law., Dec. 1992, at 33SeeCartwright Van Lines, Inc.,
Comp. Gen., B-243746 (Aug. 16, 1991); Aalmode Transp., Comp. Gen., B-240350 (Dec. 18, 1990); Olympic Forwarders, Inc.)eBfeDt SHttificate, Z-
2866988(15) (Aug. 15, 1993).

49. Personnel Claims Notelissing Packed Items: A Trumpet Missing from a Carton of Games, Jéisiiyng from a Jewelry BoXArmy Law., July 1995, at 70;
Personnel Claims NoteByoof of Tender When Items are not Listed on the Inverasyy Law., July 1994, at 50.

50. Comp. Gen., B-247576.2 (Sept. 2, 1992).

51. Id.
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labeled “games®™ a waterpick packed with “bathroom items;”

a camera packed with “storage items;” a basket packed with
“games;” a plaque packed with books (because a plaque is flat,
like a book); a vacuum cleaner brush packed with the vacuum;
a VCR and computer programs packed with cartons labeled
“tapes” and “miscellaneous;” and a framed picture packed with
“dried flowers” (because both are decorative itethspn the
other hand, the Comptroller General “absolved the carrier of

[now paragraph 55e], further directs the car-
rier to list and describe items of property to
the extent necessary to properly identify
them. Paragraph 54(r) [now paragraph 55s]
reminds the carrier to avoid the use of vague
descriptive terms, and further warns the car-
rier that if such terms are used it cannot con-
test a claim for missing itenfs.

liability for the claimed loss of a shotgun from a carton labeled
‘Wardrobe stuffed animals 3¢ In this case, the claimant listed six Hummel figurines on DD
Form 1840R as missing from carton #98, and he provided a
The importance of the claimant’s detailed statement cannotstatement that the items were tendered for shipment.
be stressed enough. American Van Pacarriers,” the
Comptroller General held a carrier liable for a telephone that Even if claims personnel have supporting documentation, it
was missing from a carton labeled “kitchen glass” on the inven-will be difficult to prove tender when the missing items are very
tory and for a camera that was missing from a carton labeledvaluable. For example, in GAO Settlement Certificate Z-
“lamps.™® The claimant provided a detailed statement of how 2817671(70), 22 March 1995, the GAO claims group held that
those items came to be packed in those cartons even though thtee carrier was not liable for missing valuable rings, despite a
listed items were seemingly unrelated to the missing it¢8ms.  vigorous defense by the USARCS which included detailed
statements from the claimant, proof of ownership, and reason-
Pay attention to how the carrier labels the contents of a car-able relationship of missing items to the item listed on the
ton on a particular line item on the inventory. If improper inventory (missing rings from an inventory line item labeled
descriptive terms are used and the claimant states that a missiriewelry box”).82 GAO maintained there was insufficient proof
item was packed in such a carton, the carrier will have difficulty of tender and stated that they would closely scrutinize missing
refuting tender. IPAndrews Van Lines, In€® the GAO found high value items. The USARCS did not appeal this decision.
in favor of the USARCS where: Therefore, the burden is on the claimant to make sure such
items are listed and well described on the inventory. Generally,
such losses are not payable. Field claims personnel should
make every effort to publish such information in local media to

[Iln preparing the inventory, Andrews’ agent
annotated item #98 as “1.5 ctn, LR items,

CP” [1.5 cubic foot carton, living room
items, carrier packed]. In this instance, the
carrier has failed to properly identify the con-

achieve the widest possible dissemination. When field claims
personnel are faced with such an issue, they should gather as
much information as possible to support the Army’s position

tents of the carton in accordance with Para-
graph 54(d) [now paragraph 55d], of the
Tender of Service, which directs the carrier to
avoid the use of general descriptive terms
when preparing inventories. Paragraph 54(e)

regarding tender and then call the USARCS to discuss possible
action before asserting a dema&had.

Internal Damage to Electronic Items

52. Carlyle Bros. Forwarding Co., Comp. Gen., B-247442 (Mar. 16, 1992).

53. Paul Arpin Van Lines, Inc., Comp. Gen., B-213784 (May 22, 1984) (unpub.).

54. Andrews Van Lines Inc., Comp. Gen., B-257398 (Dec. 29, 1994) (unpub.).

55. Household Goods Recovery Notegests of Recent Comptroller General and GAO Decisi@rsy Law., Dec. 1992, at 35.

56. Carlyle Bros. Forwarding Co., Comp. Gen., B-247442 (Mar. 16, 1992).

57. Comp. Gen., B-256688 (Sept. 2, 1994).

58. Id.

59. Id. SeeGAO Settlement Certificate, Z-2862146(29) (Jan. 18, 1995). The GAO held a carrier liable for a missing display cash fitkaabie military insig-
nia. The display case was not listed on the inventory, but the claimant provided a detailed statement as to how trekedrtier ipgm in a mirror carton. The
inventory had 14 picture cartons listed (it had to be one of them), and the claimant supplied pictures of a display césdisimila

60. GAO Settlement Certificate, Z-2729037-75-347 (Oct. 12, 1993).

61. Id.

62. GAO Settlement Certificate, Z-2817671(70) (Mar. 22, 1995) .
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If there is one area of constant tension between the military
claims services and the carrier industry, it is the area regarding Obtaining a detailed personal statement from the claimant is
internal damage to electronic items without corresponding only half of the battle. To substantiate that the internal damage
external damage. Recall that to establish a prima facie case df shipment related, the claimant will need an estimate of repair
carrier liability, field claims personnel must establish that the from a qualified electronics repair firm. Such a repair estimate
item was tendered to the carrier in a certain condition, that themust bedetailed, credible, and convincinield claims offices
item was damaged while in the carrier’s possession, and theshould have estimate of repair forms for use by the claimant and
amount of the damage. One of the difficulties revolves aroundshould include the forms in the claims packet. A sufficient esti-
establishing tender of the item in good condition. Unfortu- mate of repair should, at a minimum, address the following
nately, the inventory prepared by the carrier is of little help questions:

here.

1. Is this the type of damage that [could have] occurred in
Carriers are not required to know or note the transit? Why?
working condition of electronic items or 2. Are there loose components in the [item]?
appliances prior to shipment. The tender of 3. Can loose parts be heard?
service and many decisions of the Comptrol- 4. Was there a cracked circuit board?
ler General preclude the government from 5. Did solder points come loose or break during shipment
arguing that the absence of inventory nota- due to rough handling?
tions establishes a presumption that the item 6. Were electronic parts misaligned due to improper han-
was in good working condition prior to ship- dling or inadequate packing for shipment?
ment. These decisions recognize that for 7. How is this damage different from normal wear and tear
both practical and safety reasons, carriers [e.g., dried out parts due to long-term storage or due to claim-
cannot be expected to plug in electronic ant’s negligence; burned out power supply because the item
items to see if they work . .%%. was subjected to dual voltag#]?

A claimant’s personal statement as to the working condition  If field claims personnel are not satisfied with the informa-
of the damaged electronic item prior to shipment is extremelytion provided by the estimate of repair, they should not hesitate
important to establish the condition of the item at the time of to contact the repair firm to ask questions. Estimates of repair
tender to the carrier. Field claims personnel should assisthat merely state that the damage “possibly occurred in ship-
claimants in preparing such statements. Claimants shouldnent” or that the item was “damaged in shipment” require more
avoid submitting “fill-in-the blank” statements. Claimants explanation. Record all phone conversations on the claims
must prepare personal statements that specifically address thehronology sheet along with the name of the person spoken to
condition of their electronic items. Statements should addressand the name of the person making the ®all.
several questions: what is the make and model of the item, is it
new or used, has it been repaired recently, when was it last used Armed with a claimant’s detailed statement and a good esti-
before the move (the closer in time between the time the itemmate of repair, field claims personnel can rebut carrier allega-
was used and the time of the move, the better), and is there #ons that the damage was not caused by the carri€Cailiyle
third party who can establish the working condition of the item Van Lines, Inc58 the Comptroller General held a carrier liable
prior to the move? Additionally, claims personnel should have for damage to a television when the military claims service pro-
claimants provide any information that will help explain the vided a statement from the claimant as to the good working
damage, such as how the item was packed, how the item wasondition prior to shipment and the estimate of repair indicated
loaded on the moving van, who packed the item, and whetheithat the main circuit board was broken due to mishandling or
the item was dropp€. dropping® In Allied IntermodalForwarding, Inc,” the claim-

63. Personnel Claims Notdjssing Packed Items: A Trumpet from a Carton of Games, Jewelry Missing from a Jeweky\Bolkaw., July 1995, at 70; Personnel
Claims Note Proof of Tender When Items are not Listed on the Invendesyy Law., July 1994, at 50.

64. Personnel Claims Notdsternal Damage to Electronic ltems—Revisitadmy Law., Jan. 1994, at 40.

65. Personnel Claims Notternal Damage to Electronic Item&rmy Law., May 1993, at 50.

66. Personnel Claims Not€he Importance of Repair Estimates for Electronic Itefwsy Law., Aug. 1996, at 36.
67. 1d.

68. Comp. Gen., B-257884 (Jan. 25, 1995).

69. Id.

70. Comp. Gen., B-258665 (Apr. 6, 1995).
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ant indicated in his statement that his television worked prior touted to the carrier which will not free it from liability. In two
pickup, did not work at delivery, and there were no signs of cases involving Atlas Van Lines, the Comptroller General held
external damage. The carrier argued that there was no proof thi favor of the military claims services when Atlas argued that
television worked prior to pickup and that the damage was duethe “Great Midwest Flood of 1993” was an act of God that
to normal truck vibrations. However, the estimate of repair exonerated it of liability for HHG stored in a warehouse flooded
indicated that the shadow mask loosened inside the televisionby the Missouri Rive’? The Comptroller General found that
which was consistent with the television being dropped or sub-“although a flood [is] an act of God, the failure to take action to
jected to stress applied to the face of the tube. Based on this evimove the household goods before the crest of the flood reached
dence, the Comptroller General held for the military claims the storage facility constitute[d] the intervening fault of negli-
service™® The importance of the claimant’s statement and the gence.”® Through thorough investigation, the military claims

estimate of repair is further illustrated Dept of the Army—  services were able to show that severe flooding occurred on the
Reconsideratior? where: upper Missouri and Mississippi Rivers and continued down-
stream towards Chesterfield, Missouri, where the HHG were
[T]he GAO Claims Group held for the carrier stored. Atlas was, or should have been, aware of the signifi-
because there was no proof that the video cance of this flood. It had time, had it acted promptly, to move
cassette recorder (VCR) worked at origin and the HHG. “The fact that the structural failure of the Monarch
there was no external damage to the VCR. Chesterfield levee was not anticipated [did] not absolve Atlas
The Comptroller General reversed the GAO of liability, since flood waters had overtopped the levee long
settlement certificate citing the [servicemem- before the levee failed”
ber’s] personal statement that stressed the
VCR worked at origin and the broken circuit 2. Inherent Vice or Nature of the Good¥he Comptroller
card was consistent with an item having been General has defined “inherent vice” as “an existing defect, dis-
dropped? ease or decay, or the inherent nature of the commodity, which
will cause it to deteriorate over time without any outside influ-
Exceptions to Carrier Liability ence.™ A carrier is not liable for such damage to HHG if this

exception applies, but field claims offices should not accept at
A carrier is liable for “damage to goods transported by it face value a carrier’s statement denying liability because of this
unless it can show that the damage was caused by (a) an act efkception. Once a servicemember establishes a prima facie
God; (b) a public enemy; (c) an act of the shipper himself; (d) case against the carrier for damage to the servicemember’s
action by public authority, or (e) the inherent vice or nature of HHG, the burden shifts to the carrier to prove that inherent vice
the goods.™ Of these five exceptions, three are fairly clear. is responsible for the claimed damage and that the carrier is free
Claims personnel will likely need to rely on case law for an of liability.
understanding of the remaining two, which are discussed
below: In Aalmode Transportation Corf® the carrier denied liabil-
ity for damage to certain pieces of furniture by alleging that
Act of God Itis important for field claims personnel to care- humidity had caused the packing material to stick to the furni-
fully evaluate a carrier’s argument that no liability attaches to it ture and that such damage was caused by the “operation of nat-
because an act of God caused the loss or damage to a claimantsal laws.” The USARCS argued that the damage was caused
HHG. When evaluating the carrier’s argument, first determine by poor quality packing materials and/or labor that was used to
if the alleged event constitutes an act of God, (e.g., a flood),pack the furniture. The Comptroller General agreed with the
then look to see if there is an intervening fault that can be attrib-USARCS and pointed out that Aalmode did not refute the

71. 1d.
72. Comp. Gen., B-255777.2 (May 9, 1994).
73. Personnel Claims Notd®gecent Comptroller General Decisiodsmy Law., Nov. 1995, at 53.

74. Missouri Pac. R.R. Co. v. EImore & Stahl, 377 U.S. 134, 138 (1964); McNamara-Lutz Vans and Warehouses, Inc., 57 CtiBp4G2(Apr. 18, 1978 See
Cartwright Int'l Van Lines, Comp. Gen., B-260372 (Oct. 31, 1995).

75. Atlas Van Lines, Comp. Gen., B-261321 (Apr. 22, 1996); Atlas Van Lines, Comp. Gen., B-261348 (Feb. 16, 1996).
76. Atlas Van Lines, Comp. Gen., B-261321 (Apr. 22, 1996)

77. Atlas Van Lines, Comp. Gen., B-261348 (Feb. 16, 1996).

78. Caisson Forwarding Co., Comp. Gen., B-251042 (Apr. 21, 1993).

79. Comp. Gen., B-237658 (Feb. 12, 1990).

10 JUNE 1997 THE ARMY LAWYER « DA PAM 27-50-295



Army’s argument. The Comptroller General was unable to con-

clude that the nature of the furniture finish alone was such that days versus three years for the NTS contrac-

it would lead to humidity-generated damage to the property tor] and the condition in which it was

over a transit period of two days in mid-Jifén Caisson For- shipped”

warding Co., Inc® a case of similar facts, the carrier argued

that damage to a dresser and a coffee table was the result of the Failure to inspect and record findings on the rider and no

inherent vice or nature of the items. “Caisson relie[d] on a expert opinion to demonstrate when the damage occurred

statement from its repair firm which simply described a dresserresulted in Towne’s liability for the carp®t.

[as having] the ‘inherent vice’ of a ‘soft finish,” and a coffee

table as having the ‘inherent vice’ of being ‘over waxed.” While the burden of proof on the carrier may seem onerous,

The Comptroller General held that the repair statement did noffield claims personnel should not hesitate to demand from the

overcome the carrier’s liabili§l. The carrier offered little evi-  carrier proof (such as an expert opinion) beyond an allegation

dence that it exercised reasonable care in padding the furnituregr general comment from the carrier’s repair firm that the dam-

and it “also [had] not shown why the soft finish and over-wax- age was caused by an inherent vice or the nature of the goods.

ing were not detectable at origin in this case by ordinary obser-At the same time, do not forget common sense in responding to

vation, or why items with such characteristics [could] not be the carrier’s denial. A compromise may be in order in certain

prepared for shipment to avoid damagfe.” cases where damage by inherent vice is questionable. Contact
the USARCS to discuss such cases.

In a more recent case, the Comptroller General held the car-
rier liable for a carpet damaged by mildew, dry rot, and insect
infestation®® The facts indicated that the carrier picked up the
carpet, along with other HHG, from a nontemporary storage  The Carrier Must Pursue Its Inspection Righithe MOU,
(NTS) contractor, but the carrier did not inspect the carpet orat paragraph Il, provides that:
take exception to the carpet’s condition on the rider. However,
“several months after delivery, an appraiser found that the car-
pet was infested with live moths and active moth larva, and that
moth damage pervaded the entire carpet. The carpet also had DD Form 1840R, whichever is later, to
extensive areas of mildew and dry rot, and in some areas the inspect the shipment for loss and/or transit
carpet had disintegrated from dry rot dama§eThe carrier, damage.

Towne, argued inherent vice but failed to meet its burden of
proof. The Comptroller General stated:

carpet remained in Towne’s custody [eleven

Carrier Inspection Rights

(A) The carrier shall have 45 calendar days
from delivery of shipment or dispatch of each

(B) If the member refuses to permit the car-
rier to inspect, the carrier must contact the

Towne did not present any expert evidence
with regard to mildew, dry rot, or insect
infestation which would have precluded the
probability that these damages had occurred

appropriate claims office which shall facili-
tate an inspection of the goods. It is agreed
that if the member causes a delay by refusing
inspection, the carrier shall be provided with

in transit in view of the amount of time the- an equal number of days to perform the

80. Id.

81. Comp. Gen., B-251042 (Apr. 21, 1993).

82. Id.

83. Id.

84. Id.

85. Towne Int'l Forwarding, Inc., Comp. Gen., B-260768 (Dec. 28, 1995).

86. Id.

87. Id. SeeEastern Forwarding Co., Comp. Gen., B-248185 (Sep. 2, 1992); Stevens Transp. Co., Comp. Gen., B-243750 (Aug. 28, 189%ity. iTdEeens
was held liable for warpage to a waterbed even though it had possession of the item for three weeks and the NTS warklotesa fadtore than two years.
The carrier presented no evidence as to the actual conditions at the warehouse or as to how the warehouse caused thedidrtegeariier show that there was
something inherent in the nature of the waterbed that would lead to warpage without outside influence.

88. Towne Int'l Forwarding, Inc., Comp. Gen., B-260768 (Dec. 28, 1998¢American Intercoastal Movers, Inc., Comp. Gen., B-265689 (Feb. 22, 1996). The
carrier inAmericanargued that damage to a dining table and wall unit (veneer cracking) was attributable to climatic conditions. The Agaiffer&e@ice argued

that the damage was attributable to water damage. The Comptroller General held for the Air Force and indicated thaptieseatett no evidence other than a
comment by its inspector to rebut its liability.

JUNE 1997 THE ARMY LAWYER « DA-PAM 27-50-295 1



inspection/estimate (45 days plus delay days tion period has run? (This is a good practice to adopt if the field
caused by membe?). claims office has not already done so.)
7. Has the carrier’s conduct contributed in any manner to its
A difficult issue for field claims personnel to resolve is failure to inspect?
whether the carrier vigorously pursued these rights when the
carrier argues that its inspection rights were denied and that, In Stevens Worldwide Van Lines, Ii¢the Comptroller
therefore, no liability attached. I&tevensNorldwide Van General held the carrier not liable for damage to a waterbed
Lines, Inc,*® the Comptroller General set forth guidance that which was given by the claimant to a neighbor, who was an
field claims personnel should apply to each claim where inspec-unqualified repairman. The neighbor threw the waterbed away
tion rights become an issue. “A carrier is not prima facie liable before the carrier could inspectitStevens wrote the claimant,
for damage to an item of household goods where the carrier vigbut was unable to contact him. In turn, Stevens contacted the
orously pursued its inspection rights within the time permitted local Air Force claims office for assistance. The claims office
by the [MOU] . . . and the record indicates that the carrier hadgave Stevens the claimant’s new address. The claimant had
a substantial defense involving facts discoverable by inspec-moved from Alabama to Florida, but he had left the waterbed in
tion st Alabama with a neighbor to repair. The carrier also argued that
the subsequent move denied it the right to inspect other dam-
When a carrier raises the issue of denial of inspection rights,aged items; however, the Comptroller General held that “a car-
claims personnel should obtain answers to the following ques-rier cannot usually avoid being held prima facie liable for loss
tions: or damage to the household goods it transports merely because
circumstances prevent it from inspecting the damage . . . .
1. Did the carrier attempt to contact the claimant to arrangeStevens could have observed the shipment in Florida, after it
an inspection within the time allowed by the MOU? How was was moved, or in Alabama before it was moved .%4. "
contact attempted (by telephone, by letter, by both)? How
many attempts were made? Several other cases illustrate what the Comptroller General
2. What was the claimant’s response, if any? means by “vigorously pursue inspection rights.” Fogarty
3. Did the carrier contact the field claims office for assis- Van Lineg® the carrier encountered an uncooperative claimant,
tance? If yes, what assistance was provided? (Remember thddut failed to contact the local field claims office for assistance.
field claims personnel can deduct lost potential carrier recoverySuch action was insufficient to defeat liabifity.ln American

from a claimant who will not cooperate.) IntercoastalMovers, Inc®” the carrier attempted to inspect a
4. Did the claimant dispose of the item? Did the claimant pair of skis, but neither the skis nor the claimant were at the
have the item repaired? claimant’'s home when the carrier’s inspector visited. (Only the

5. Does the carrier have a substantial defense involvingclaimant’'s son was home.) The carrier made no other attempt
facts that could have been discoverable by an inspection? Foto inspect, did not request assistance from the field claims
example, did the claimant dispose of an item that possibly couldoffice, and the claimant did not intentionally deny the carrier
have been repaired? the right to inspect. The Comptroller General held the carrier

6. Has the field claims office informed the claimant, either liable® However, inMove U.S.A%
orally or in writing, not to dispose of any items until the inspec-

89. Joint Military-Industry Memorandum of Understanding on Loss and Damage Rules (1 Jan. 1992).

90. Comp. Gen., B-251343 (Apr. 19, 1993).

91. Id.; National Forwarding Co., Comp. Gen., B-260769 (Nov. 1, 1995). The carrier vigorously pursued inspection rights witb taspequiantities of broken
crystal glasses. The claimant discarded the items before an inspection could be made. The issue was whether the sahséaritad defense involving facts
discoverable by inspection. The value of the items was questionable, the claimant had no purchase receipts, and the Gemgraiblleolding for the carrier,
determined it was reasonable for claimant to retain the broken crystal in its shipping carton for the carrier t8@esplsthmbassador Van Lines, GAO Settlement
Certificate, Z-2862212-19 (undated); Personnel Claims NR#eent Comptroller General Decisiodsmy Law., Nov. 1995, at 54.

92. Comp. Gen., B-251343 (Apr. 19, 1993).

93. Id.

94. Id.

95. Comp. Gen. B-235558 (Dec. 19, 1989).

96. Id. SeePersonnel Claims Note€arrier Inspection RightsArmy Law., Oct. 1996, at 48.

97. Comp. Gen. B-265689 (Feb. 22, 1996).

98. Id.
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[T]he carrier made numerous attempts to issue. The carrier should not be allowed to benefit from its

arrange an inspection in a timely manner. It inaction where inspections are concerned.

tried to schedule an inspection directly with

the [servicemember] . . .. It then sent a certi- Additionally, carriers have “the responsibility to inspect all
fied letter to the claims office asking for prepacked goods to ascertain the contents, [the] condition of the
assistance. The claims office was unrespon- contents, and that only articles not otherwise prohibited by the
sive. The carrier then followed with another carrier’s tariffftender are contained in the shipmétt.Claims
letter to the claims office, but still got no help personnel should keep this carrier responsibility in mind. Car-
in arranging an inspectioff, riers often attempt to escape liability by arguing that items

packed by the claimant were not identified on the inventory and
The carrier was held not liable for damage to the compact discavere therefore not tendered. While this argument will gener-
it wanted to inspect. ally fail, the responsibility to inspect prepacked goods has some

limits. The GAO has determined that while “a carrier is respon-

Carrier’s Failure to Inspect After NoticelVhen a carrier  sible to inspect all goods prepacked by another carrier, [that

receives adequate notice of damaged items, the carrier is alerteesponsibility does not extend to] goods that are factory
that inspection may be requir&d.Failure to inspect, for what- packed.?®” The case involved “a headboard [which] was
ever reason (e.g., business cost), when inspection could havpicked up by the carrier packed in the factory crate. There was
resolved the issue, is to the carrier’s detrimentAlite For- no damage to the crate at pick-up and no damage was noted at
warders, Incl%2the carrier argued that a damaged mattress wasdelivery.”% A different conclusion may have been reached had
smaller than the claimed king-size mattress because the inventhe crate reflected some transit damage.
tory indicated that it was packed in a carton which was too
small for a king-size mattress. The Comptroller General found Inventory Riders (Exception Sheets)
for the military claims servic®® The claimant stated that he
owned a king-size mattress, and the carton listed on the inven- Field claims personnel must forward to the USARCS for
tory, a “3/3” carton, was too small to hold a mattress. The recovery action all claims involving a carrier and an NTS ware-
Comptroller General remarked that he was unaware of anyhouse, but, before doing so, field claims personnel must prepare
standard carton size such as the one listed by Able. Thereforea demand. To properly prepare such a demand, claims person-
Able may have understated the dimensions for the mattressiel must understand the purpose of a rider; who is responsible
when it prepared the inventol8). Regardless, “Able was noti-  for completing it; and how a rider, properly executed, can shift
fied at delivery . . . that the damage had occurred; it had theliability from the carrier back to the NTS warehoé®eWith
opportunity to inspect and ascertain the size of the damagedhis knowledge, field claims personnel are better equipped to
article.”% Field claims personnel should highlight a carrier’s prepare a complete demand packet that successfully identifies
failure to inspect when inspection could have resolved thethe liable party or parties.

99. Comp. Gen. B-266112 (May 15, 1996).

100. Id.

101. American Van Serv., Inc., Comp. Gen., B-252671 (Aug. 19, 1993).

102. Comp. Gen., B-248892 (Oct. 30, 1992).

103. Id.

104. Id.

105. Id.

106. Ambassador Van Lines, Inc., GAO Settlement Certificate, Z-2862212.19 (undated).

107. Emerald City Int'l Corp., GAO Settlement Certificate, Z-2864434(6) (June 9, 1993).

108. Id.

109. SeeHousehold Goods Recovery Notarrier Exception Sheets and NTS Storageyy Law., Aug. 1992, at 37:
The government often will issue a “through government bill of lading” (TGBL), authorizing a carrier to pick up a soldier]sfibtH@Gn
NTS] warehouse in which these goods have been stored pursuant to the Military Traffic Management Command Basic Ordering Agreeme
(BOA). The TGBL carrier then is liable for loss and damage as the “last handler” of the shipment, unless it can shatenmatrifiriestion
were lost or damaged before the carrier collected the shipment from the NTS warehouse. To prove that losses or damédyefarecurred

pickup, the carrier’'s agents must prepare an exception sheet, or “rider,” in accordance with paragraph 54m [now paragf#pé Bérapnal
Property Household Goods and Unaccompanied Baggage Tender of Service . . . .
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These decisions clearly demonstrate that to shift the burden

In American Van Services, Iné?the Comptroller General  to the NTS warehouse, the carrier must present clear evidence
held the carrier liable for damage to missing items that werethat the damage or loss occurred prior to the carrier’s receipt of
packed by the NTS warehouSé. The rider stated that the the HHG from the NTS warehouse. The Comptroller General's
respective cartons were crushed, but nothing more. Americarholdings also demonstrate the type of evidence needed for a
did not open and inspect the items in the cartons at the time otarrier to successfully shift the burden.Fogarty Van Lined®®
pick up from the NTS warehouse. American had the right to the Comptroller General did not hold the carrier liable when the
inspect, and its speculation as to the cause of damage did natarrier demonstrated that the damage to a chandelier did not
shift liability to the NTS warehous#? In Cartwright Interna- occur while in its possessid#. It is unclear from the decision
tional Van Lineg® the carrier picked up a six-piece bedroom whether the rider was an issue. However, Fogarty showed that
set from an NTS warehouse. The carrier also picked up manythe damage claimed was clearly listed on the original inventory
drawers that did not belong to the set. “Two night stands hadprepared by the NTS warehouse, and no additional damage was
four incorrect drawers, a chest had two wrong drawers out ofnoted on the DD Form 1840 or DD Form 1846RIn Carlye
five, and all six drawers in a dresser were incorréttMad a Van Lines, InG!?? “a prima facie case of carrier liability [was]
thorough inspection of the items been done, these discrepanciesot established where a shipper provide[d] no evidence to sup-
would have been noticed. Cartwright did not complete the riderport his claim that the [red carpet with flowers] he received
reflecting these discrepancies, and, as the last handler, it wafom the carrier was different than the one he [said] he had ten-
liable. In this case, the Comptroller General noted the impor-dered to [an NTS] contractor for shipment . .22 The carrier
tance of the ability of the claimant to produce the original received the carpet from the NTS warehouse and noted on the
receipt for the bedroom set and the Army’s subsequent inspecrider that it was rolled, soiled, and badly worn. The claimant
tion**> In Towne InternationaForwarding, Inc.*¢the Comp- alleged the carpet tendered to the NTS warehouse was an orien-
troller General held the carrier liable for dry rot, mildew, and tal 9’ x 12’ carpet worth $3400, but he had no proof of quality
insect damage to a carpet, where the carrier failed to unroll theor value. The Comptroller General indicated that it expected
carpet, inspect it, and properly note the damage on the'¥ider. the record to contain more detailed evidence of the nature of the
Even though the carrier was in possession of the carpet for atem, its value, and how the claimant’s particular carpet was
short period of time in relation to the time the NTS warehousetendered?* Field claims personnel must be ever vigilant to
held the item (eleven days versus three years), failure to annorecognize these issues and require appropriate statements and
tate the rider with a description of the damage resulted in carrieproof of ownership, quality, and value from the claimant.
liability. The Comptroller General had no factual basis to con-
clude that the damage claimed could not have occurred while In dealing with HHG which had been stored inan NTS ware-
the carpet was in Towne’s possessién. house, field claims personnel should keep in mind the follow-

ing information:

110. Comp. Gen., B-249834 (Feb. 11, 1993) (unpub.).
111. Id.

112. Id.

113. Comp. Gen., B-260372 (Oct. 31, 1995).

114. Id.

115. Id.

116. Comp. Gen., B-260768 (Dec. 28, 1995).

117. Id.

118. Id.

119. Comp. Gen., B-247449 (July 27, 1992) (unpub.).
120. Id.

121. Id.

122. Comp. Gen., B-247442.2 (Dec. 14, 1993) (unpub.).
123. Id.

124. |d.
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however, that the Comptroller General “did not hold that items
1. Carriers can be held liable for missing hardware neededdepreciate at the same rate in storage that they do when in active
to reassemble furniture, unless noted as missing on the rider. use or service!®!
2. Carriers can be held liable for items missing from cartons

(including sealed cartons), unless indicated on the rider. Claims personnel must be able to articulate why no depreci-
3. Carriers can be held liable for mold and mildew damage ation, or an amount of depreciation which is less than that listed
to items, unless noted on the rider. in the Joint Military-Industry Depreciation Guide, is used to

4. Carriers can be held liable for “concealed” damage to calculate carrier liability for an ited¥? After consulting with
packed items (e.gwhere there is visible damage to a carton but numerous manufacturers, retail sales personnel, and repair
the carrier does not inspect the contents of the carton), unlesfrms, the USARCS determined the rate of depreciation for
noted on the rider. items in NTS and created a depreciation list for these it&ms.

5. Riders are invalid unless signed by both the NTS ware-
house firm and the carrier. Initials by one or the other party are Depreciating New Items not Listed on the Joint Military-
insufficient, unless the party whose employee’s initials are onlndustry Depreciation Guidelf a new item is discovered
the rider acknowledges this mark. Claims personnel shouldwhich requires depreciation to determine a carrier’s liability for
question the NTS warehouse when the rider does not contain #he item but which is not specifically identified by category or
signature or initials in the signature block. item on the Depreciation Guide, claims personnel should con-

6. If the carrier and the NTS warehouse firms are subsidiar-tact the USARCS. The Air Force Claims Service successfully
ies of the same company, then the value of the rider becomeargued to the Comptroller General that compact discs (CDs)
guestionable. There should be an arms-length transactiorshould be depreciated at a flat rate of ten percent &%e€bine
between the parties in preparing a rider because the liability forcarrier argued that the depreciation rate should have been fifty

each is different?® percent, the same rate applicable to phonograph records listed
Claims personnel should call the USARCS to discuss possiblen the Joint Military-Industry Depreciation Guide. However,
approaches to these issd#s. the carrier failed to show, by clear and convincing evidence,
that the Air Force Claims Service had acted unreasonably in
Depreciation valuing the CDs$?*
Depreciating Items in NTSIn Fogarty Van Lineg?” the The Reasonableness of the Amount Demanded

Comptroller General held that the military claims services must

consider the “possibility of depreciation” for the time anitemis  The typical carrier argument that claims examiners encoun-
in NTS122 The decision does not mandate that depreciation will ter is that the Army claims office has paid too much to the
be taken on every item that spent some time in an NTS ware<€laimant for an item and that the carrier should not have to
house. However, it does require field claims personnel to con-reimburse the Army for this amount. The key to any response
sider whether depreciation is appropriate, rather than arbitrarilyto such a carrier argument is reasonableness. Does the claim
taking no depreciation for the time such items are in NTS. Infile have a well-prepared estimate of repairs or a replacement
Resource Protectigff® the Comptroller General held that the cost estimaté® Has preexisting damage, where applicable,
Army’s use of a two percent rate of depreciation per year for been factored into the amount demanded from the cdffier?
each year a cabinet was in NTS was reasonable even though théas depreciation been taken from the replacement cost of an
carrier had not agreed to such a fatelt is important to note, item, and not from the original cost of the itéfi?Has the

125. Liability for the carrier is $1.25 times the net weight of the shipment, but the NTS warehouse’s liability is $&0iteen.lin

126. Household Goods Recovery N@ayrier Exception Sheets and NTS Storafyevy Law., Aug. 1992, at 37See In réA-1 Ace Moving and Storage, Inc., Comp.
Gen., B-243477 (June 6, 1991) (unpub.). The USARCS follows this holding when the facts of a case specifically track fadtsAce’s

127. Comp. Gen., B-248982 (Aug. 16, 1993).

128. Id.

129. Comp. Gen., B-260833 (May 2, 1996).

130. Id.

131. Id.

132. SeeDer' T oF ARMY, PamPHLET 27-162, [EGAL SERvicES CLaivs, App. G (15 Dec. 1989).

133.Until a new military-industry depreciation table is established, claims personnel should use the NTS depreciatioatgditg thhe USARCS.

134. Resource Protection, Comp. Gen., B-266114 (Apr. 12, 1896l Defense Office of Hearing and Appeals, Claims Case No. 96081208 (Dec. 20, 1996); Move
U.S.A., Comp. Gen., B-266112 (May 15, 1996).
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lesser of the replacement cost or repair cost for an item been
demanded from the carrié#®? These are some of the questions  This article should provide field claims personnel with suf-
that claims personnel must routinely answer before asserting dicient information to prepare appropriate responses to carrier
demand against the carrier. challenges. Once the claims office establishes a prima facie
case, the carrier has the burden to rebut with evidence of unrea-
The Comptroller General has determined that “in [the] sonableness or incorrect application of the law. Mere allega-
absence of competent evidence from the carrier concerning théions are not enough. Depending on the facts, a compromise
unreasonableness of the cost of repairs or market value of thenay be in order. Fairness in dealing with carriers and the mov-
damaged property, [it] will not reverse an administrative deter- ing industry is important. Compromise, withdrawal of a
mination on such issue$?® The carrier’s allegation that the demand, or not asserting a demand may be appropriate, and
amount is too much, by itself, is insufficient to overcome the claims personnel should not see this as failing to perform. The
claims office’s determination. When faced with such a chal- carrier industry is aware of the Comptroller General decisions,
lenge by the carrier, field claims personnel should ask the car-and if these decisions support the field claims offices’ position
rier to support the allegation with proof that the claims office on a case, the vast majority of carriers will settle the demand.
acted unreasonably.

Conclusion

135. Resource Protection, Comp. Gen. B-266114 (Apr. 12, B9096) Defense Office of Hearings and Appeals, Claims Case No. 96081208 (Dec. 20, 1996). The
opinion stated:

[Tlhe services state[d] that they developed the 10 percent based on factors which we agree fall within those disogssgdvimile the
carrier simply wishe[d] to apply a 50 percent rate applicable to phonograph records without giving any weight to thehdigiidgtesences
affecting the values of the two items. In such circumstances, the carrier ha[d] not shown that the service ha[d] acteblynireapplying
the 10 percent depreciation rate to calculate the value of the lost tapes [sic]. In the absence of clear and convirméntpa&vateagency
acted unreasonably, we will not question the agency’s valuation of loss or damage to household goods.

136. SeePersonnel Claims Not&he Estimate of Repair: What Should It Provide®yy Law., May 1995, at 75. This note presents a very good, detailed discussion
of what a field claims office should require in an estimate of repair.

137. SeeValdez Transfer, Inc., Comp. Gen., B-197911.8 (Nov. 16, 1989) (unpub.) (A carrier is not liable for damage to an itemmégleeisinot shown to be
greater than the preexisting damage to that item, as noted on the inventory prepared at origin.).

138. SeeGAO Settlement Certificate, Z-2867005 (July 24, 1992); Household Goods Recoveryigesss of Recent Comptroller General and GAO Decisions,
ARrmY Law., Dec. 1992, at 36.

139. SeeAllied Intermodal Forwarding, Inc., Comp. Gen., B-258665 (Apr. 6, 1995) (The carrier’s liability should have been limitedeforétiated replacement
cost, which was less than the depreciated repair cost.).

140. Beach Van & Storage, Comp. Gen., B-234877 (Dec. 11, 1$®American Van Serv., Inc., Comp. Gen., B-259198 (May 5, 1995); Midwest Moving and
Packing, Comp. Gen., B-256603.2 (May 3, 1995); Andrews Forwarders, Inc., Comp. Gen., B-257613 (Jan. 25, 1995).
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The Joint Defense Doctrine: Getting Your Story Straight
in the Mother of All Legal Minefields

Major Michael J. Davidson, United States Army
Special Assistant United States Attorney, District of Arizona
Department of Justice
Phoenix, Arizona

Introduction facilitate a just determination of the caseTo facilitate that
laudatory purpose, the doctrine provides an evidentiary privi-
Oftentimes, situations arise when several servicememberdege to protect confidential communications among the co-
become the focus of a criminal investigation or face the pros-accused and their counsel. In effect, it extends the attorney-cli-
pect of a court-martial. Under such circumstances, defenseent privilege to cover not just the attorney and client, but also
counsel may wish to pursue a mechanism by which they carall co-accused and their attorneys. Further, formal joint defense
share important information, increase the level of cooperation,agreements provide a means of memorializing the exact terms
work to present a coherent and consistent defense, share thaf the common defense relationship, prior to entering into such
expense of expert withesses or consultants, and generallyn arrangemerit.
present a unified frorit. However, defense counsel may be hes-
itant to do so for fear of disclosing confidential communica-  Although commonly seen in federal drug and white collar
tions or tipping off the prosecution to trial strategy. crime case8,such as corporate, environmerstahd procure-
ment fraud prosecutiorighe joint defense privilege and for-
The joint defense privilederovides an effective means by malized joint defense agreements rarely appear in the military
which attorneys representing multiple clients can pool justice system. Because the military courts recognized the priv-
resources to meet a common legal threat. Indeed, the doctrine’dege over twenty years ag@nd the military rules of evidence
“purpose is to encourage interparty communications such thatspecifically provide for the privilegethe paucity of relevant
the parties receive effective legal representation as well as tanilitary case law suggests that the privilege is relatively

1. Paul L. Perito, et. alJoint Defense Agreements: Protecting the Privilege, Protecting the Fdt@em. Just. 6 (Winter 1990); Gerald F. Uelmenhe Joint
Defense Privilege: Know the RisHs} Limic. 35, 38 (Summer 1988).

2. The joint defense privilege has also been referred to as the “common interest privilege” and the “pooled informaiof bitteMegan-Racine Assoc., Inc
189 B.R. 562, 570 n.4 (Bankr. N.D.N.Y. 1995). Further, the joint defense doctrine has been referred to as “the ‘alliedbletniger” ABA Comm. on Ethics and
Professional Responsibility, Formal Op. 95-395 (1995).

3. Inre Megan-Racine Assoc., 189 B.R. at 53&e alsdJnited States v. DeNardi Corp., 167 F.R.D. 680, 686 (S.D. Cal. 1996) (“The rationale for the privilege is
clear: Persons who share a common interest in litigation should be able to communicate confidentially with their regpeetyse atd with each other, to more
effectively prosecute or defend their claims.”); N@eparating The Joint-Defense Doctrine from the Attorney-Client Privig®)@&x. L. Rev. 1273, 1280 (1990)
[hereinafter Note] (“The policy underlying the joint-defense privilege, then, is to promote the general efficiency of legahtafion by giving parties the tactical
advantage of access to information in the possession of others.”).

4. Many lawyers are no longer satisfied with informal, oral agreements and are insisting that the entire agreement twewetingedMiichael G. Scheininger
& Ray A. AragonJoint Defense Agreemen0 Limic. 11 (1994). Two legal commentators suggest that the terms of the agreement include:

that the parties share a common interest; that the information exchanged falls within the attorney-client privilege andwebdogtrine;
that information is being exchanged solely to further common interests in connection with a particular matter; that infeanmatidre dis-
closed to third parties without the express consent of the party providing the information; that if any party receivesia subtioe legal
demand for materials provided under the agreement, that party must give notice to the party who provided the materfstytiatenuired
to share all information; and that nothing in the agreement precludes independent and separate representation of st tleshé@iarlient.
Thomas W. Hyland & Molly Hood Craid\ttorney-Client Privilege and Work Product Doctrine in the Corporate Se®@@er. CounseLJ. 553, 561-62 (Oct. 1995).

5. Robert S. Bennettoreword to the Eighth Survey of White Collar CrjrB@ Au. Crim. L. Rev. 441, 442, 450-51 (19933ee alsdcheininger & Aragorsupra
note 4, at 11 (Joint defense agreements “have become a staple of white collar litigation.”).

6. Francis J. Burke Jr., et @&Responding to a Government Environmental Investigation: Shaping the D&émsez. L. Rev. 509, 538 (1992).
7. Many defendants in the Operation Ill Wind prosecutions entered into joint defense agreSeehtsy Pasztor, WHEN THE PENTAGON WAS FOR SALE 283, 287
(1995). Operation Il Wind was the DOJ’s most successful procurement fraud prosecutorial effort, generating convictipfivefridividuals and six corporations

and over $225 million in fines. Michael S. McGaiyinning The War on Procurement Fraud: Victory at What Pri@&ZbLum. J. L. & Soc. Pross. 249, 277 (1993).

8. United States v. Brown, 20 C.M.R. 823 (A.F.B.R. 1955) (recognizing the privilege, but determining it did not applyeupaigictidar facts of this case).
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unknown within the military legal community. This article
seeks to inform military attorneys of the joint defense doctrine’s  The privilege is not invoked when a single attorney repre-
current legal status and to highlight its various advantages angents multiple partiésor when multiple defendants without
dangers. their attorneys present shared informatidrizurther, the joint
defense privilege is not automatically triggered merely because
The Joint Defense Privilege an attorney represents one of several coact¢tisewhen that
attorney interviews an unrepresented potential codeferielant.
The joint defense privilege is an extension of the attorney Further, the privilege does not protect confidential business
client privilege and “protects communications between an indi- communications in which legal concerns are peripHéral.
vidual and an attorney for another when the communications
are ‘part of an on-going and joint effort to set up a common  The privilege applies to both civil and criminal ca¥esnd
defense strategy?® The privilege “only protects communica- it first appeared in published case law in 187 The privilege
tions between joint defense attorneys, or between a jointwas subsequently recognized in published decisions by the
defense member (i.e., a target or defendant) and one or more ahiltary in 1955° and by the federal system in 1984 Cur-
the joint defense attorney%.”

9. Military Rule of Evidence 502 provides, in relevant part: “A client has a privilege to refuse to disclose and toqyetket person from disclosing confidential
communications made for the purpose of facilitating the rendition of professional legal services to the client . . . @)eloy tnehe client’s lawyer to a lawyer
representing another in a matter of common interest . . .ANUM rFor CourTsMARTIAL, United States, M. R. Evip. 502(a)(3)(1995) [hereinafter MCM]. Military

Rule of Evidence 502(a) was taken from proposed Federal Rule of Evidendd.30%02 analysis, app. 22, A22-37.

10. United States v. Bay State Ambulance And Hosp. Rental Serv., 874 F.2d 20, 28 (1st Cir. 1989) (citationssemi#isd)inited States v. Moss, 9 F.3d 543,

550 (6th Cir. 1993). The joint defense privilege also applies to the attorney work product ddatrérienperial Corp. of Am., 167 F.R.D. 447, 455 (S.D. Cal. 1995);

see alsdn re Megan-Racine Assodnc., 189 B.R. 562, 570 (Bankr. N.D.N.Y. 1995) (“Most commentators and courts view it as an extension of the attorney-client
privilege or work-product doctrine.”).

11. Matthew D. Forsgreithe Outer Edge of the Envelope: Disqualification of White Collar Criminal Defense Attorneys Under the Joint Defense 8Ckivne

L. Rev. 217, 229 n.71 (1995) (citation omitted) (originally published in 7M. Rev. 1219 (1994)). When a party to a joint defense arrangement provides infor-
mation to a codefendant’s attorney, it is not necessary that the party’s own attorney be present to enjoy the protejdiohdsféhese privilege. Matter of Grand
Jury Subpoena Duces Tecum Dated November 16, 1974, 406 F. Supp. 381, 391 (S.D.N.Y. 1975).

12. Walsh v. Northrop Grumman Corp., 165 F.R.D. 16, 18 (E.D.N.Y. 1996) (“limited to situations where multiple parties ardedfdrgsmparate counsel . . ..").

A similar, but analytically separate, privilege exists when a single attorney represents multiple clients. United States 88\.J. 710, 715 (A.C.M.R. 1993);
seeGiriffith v. Davis, 161 F.R.D. 687, 693 (C.D. Cal. 1995) (“joint client doctrin®&)t cf.Bank Brussels Lambert v. Credit Lyonnais (Suisse) S.A., 160 F.R.D. 437,
446-47 (S.D.N.Y. 1995) (merging the two doctrines).

13. United States v. Gotti, 771 F. Supp. 535, 545 (E.D.N.Y. 1991) (The privilege does not extend to conversations arfesutatite déaen no attorney is present.);
see alsdrorsgrensupranote 11, at n.71 (“The doctrine does not protect communications between members outside the presence of their attmtnays )it
ted); Peritosupranote 1, at 7 (“The joint defense privilege does not protect conversations between defendants outside the presence.af.tpuvstd, supra
note 3, at 1295 (Client-to-client communication is not protected because it “does not fit within any logical extensidtoofidyectient privilege.”) (“In addition,
Proposed Rule 503(b)(3) . . . did not include client-to-client exchanges among protected exchanges.”).

14. SeeUnited States v. Brown, 20 C.M.R. 823, 832-33 (A.F.B.R. 1955) (“Just because an attorney represents one of several be-doessedt automatically
become by operation of law an attorney for all accused whditdaghe side.”).

15. Government of Virgin Islands v. Joseph, 685 F.2d 857 (3d Cir. 1982). Generally, federal courts have upheld thageiqrddége when “a confidential
relationship was found to exist, the defendants either had retained counsel who were present during the communicatifesdearitetthd not retained counsel
but were planning to join the defense team.” United States v. Lopez, 777 F.2d 543, 553 (10th Cir. 1985).

16. Walsh 165 F.R.D. at 183ank Brussels160 F.R.D. at 447 (“The doctrine does not encompass a joint business strategy which happens to include as one of its
elements a concern about litigation Sgeln re Imperial Corp. of America, 167 F.R.D. 447, 455-56 (S.D. Cal. 1995).

17. Inre LTV Securities Litigation, 89 F.R.D. 595, 604 (N.D. Tex. 19&gnk Brusselsl60 F.R.D. at 447 (“Although originally developed in the context of coop-
eration between codefendants in criminal cases, this extension of the doctrine is fully applicable to parties in civitethsgdtisks v. Commonwealth, 439 S.E.2d
414, 416 (Va. Ct. App. 1994) (civil or criminal, plaintiffs or defendants); Visual Scene, Inc. v. Pilkington Brothers, 508330439 n.2 (Fla. Dist. Ct. App. 1987)
(“Although less frequently seen, the ‘common interests’ privilege also applies to co-plainse.,g.gUnited States v. Moss, 9 F.3d 543, 550 (6th Cir. 1993) (crim-
inal); Matter of Bevill, Bresler & Schulman Asset Manag. Corp., 805 F.2d 120 (3d Cir. 1986) (bankrsgécg)sdBurke,supranote 6, at 538 n.166 (“applicable
in both civil and criminal settings”).

18. Chahoon v. Commonwealth, 62 Va. (21 Gratt.) 822 (1871); Bsukeanote 6, at 539 (“In this country, the recognized wellspring of the joint defense doctrine
is Chahoon v. Commonwealth

19. United States v. Brown, 20 C.M.R. 823 (A.F.B.R. 1955). The only other published military decision addressing arjsetelafmnship it/nited States v.

Romanod43 M.J. 523 (A.F. Ct. Crim. App. 1995%view grantedt4 M.J. 76 (1996). Neither case provides a detailed discussion of the joint defense doctrine in the
military context.
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rently, the joint defense privilege enjoys widespread acceptancewith trial strategy; the protection extends to general informa-
within the American legal systefh. tion shared between the parties that may prove useful in either
present or future proceedings.Indeed, federal courts “have
Because the joint defense privilege is an extension of theextended the privilege to virtually any exchange of information
attorney-client privilege, courts require as a condition prece-among clients and lawyers on the same side of the €asaf
dent to the applicability of the joint defense privilege that the example, courts have extended the privilege’s protection to
confidential information fall under the protective umbrella of memoranda of grand jury witness testimony exchanged by

the attorney-client privilege or attorney work prod#ct:in counseP? interclient communication in the presence of coun-
other words, it confers no independent privileged status to doc-sel?® and correspondence exchanged in an effort to organize a
uments or information joint defense®

In the federal system, the privilege applies at the preindict- It is uncertain whether the privilege protects the joint
ment, investigatory stage, as well as after formal indictiifent. defense agreement itself, and the case law addressing this issue
By analogy, the military version of the privilege applies prior to is almost nonexistent. Indeed, the author was able to discover
preferral of charges, as well as after preferral or referral of only two unpublished decisions, both holding that such agree-
charges. Indeed, the privilege should apply as soon as servicanents were protected from disclosdteln both cases, the
members reasonably suspect that they are, or will become, theourts opined that disclosure of the joint defense agreements
objects of a criminal investigatich. would impermissibly reveal defense stratégy.

Once properly invoked, the privilege’s scope is broad. Itis
not limited to confidential communications dealing specifically

20. Burkesupranote 6, at 540 (citing Continental Qil Co. v. United States, 330 F.2d 347 (S9th Cir. 1964)). The privilege is now acoeptealtithe federal
court system.ld. at 539.

21. Metro Wastewater Reclamation District v. Continental Casualty Co., 142 F.R.D. 471, 478 (D. Colo. 1992) (“widely agcepted throughout the United
States”);seePeople v. Pennachio, 637 N.Y.S.2d 633, 634 (Sup. Ct., Kings County, 1995) (privilege exists in Virginia, Minnesota, Flaridas AHawaii, Louisi-
ana, Nevada, Oregon, South Dakota, Texas, and Wisconsin); State v. Maxwell, 691 P.2d 1316 (Kan. Ct. App. 1984) (priwiledanaszis) But cf.Raytheon Co.

v. Superior Court, 256 Cal. Rptr. 425, 429 (Cal. Ct. App. 1989) (“There is no ‘joint defense privilege’ as such in Califothia .

22. Metro, 142 F.R.D. at 478&ee alsdn re Grand Jury Subpoenas, 89-3 and 89-4, 902 F.2d 244, 249 (4th Cir. 1990) (“presupposes the existence of an otherwise
valid privilege . . .."”); Sackman v. Liggett Group Inc., 167 F.R.D. 6, 19 (E.D.N.Y. 1996) (“[B]ecause the underlying cortiomsniggre not subject to the attorney-

client privilege, they do not acquire a privileged status as a result of communications being jointly underakei§gan-Racine Associates, Inc., 189 B.R. 562,

571 (Bankr. N.D.N.Y. 1995) (“The joint-defense privilege can only exist where there is an applicable underlying privileae s elttorney-client privilege or the
work-product doctrine.”).

23. Metro, 142 F.R.D. at 478.
24. Hunydee v. United States, 355 F.2d 183, 185 (9th Cir. 1965) (preindictinenet);TV Securities Litigation, 89 F.R.D. 595, 604 (N.D. Tex. 1981) (available
during a grand jury investigatiorgccordBank Brussels Lambert v. Credit Lyonnais (Suisse) S.A., 160 F.R.D. 437, 447 (S.D.N.Y 1995). (“not necessary for litigation

to be in progress,” civil case).

25. SeeChan v. City of Chicago, 162 F.R.D. 344, 346 (N.D. Ill. 1995) (“[T]here must be some realistic basis for believing thae sdliaarome a joint defendant
before a joint defense privilege can arise.”).

26. Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965) (“general information which was needed to appraise thenpamtsrefand scope of the Grand Jury
proceedings, in order to fditate representation in those peedings and in any future proceedings®e alsdJelmen supranote 1, at 36 (federal system'’s “broad
construction of the joint defense privilege [which ] extend][s] it to cases involving actual or even contemplated litigatjoBut cf.at 36 (several states limit the
privilege to “pending action”).

27. Uelmensupranote 1, at 36 (citing.g.Hunydee v. United States, 355 F.2d 183 (9th Cir. 1965)).

28. Hunydee355 F.2d at 185.

29. Inre Megan Racine Assoc., Inc., 189 B.R. 562, 572 (Bankr. N.D.N.Y. 1995).

30. Eisenberg v. Gagnon, 766 F.2d 770, 787-88 (3d Girf), denied sub. noriVeinstein v. Eisenberg, 106 S.Ct. 342 (1985).

31. United States v. BiCoastal Corp., No. 92-CR-261, 1992 WL 693384, at *6 (N.D.N.Y. Sept. 28Th@R)isiness Crimes Hotlin2 Bus. Crimes BuLL.: Cow-
PLIANCE & Limic. 8 (Aug. 1995) (The New York State Supreme Court, New York County, held that the work product privilege protected difghosudefense
agreements, “as well as the mere fact of [their] existence . . . .") (citing In The Matter of the Two Grand Jury SubpodecDudeated January 5, 1995, S.C.I.D.

No. 25016/95 (Roberts, J.)).

32. BiCoastal Corp. 1992 WL 693384, at *6 (Disclosure of joint defense agreement “would be an improper intrusion into the preparation affthe'sefase.”);
The Business Crimes Hotlirgipranote 31, at 8 (might reveal defense strategy).

JUNE 1997 THE ARMY LAWYER « DA-PAM 27-50-295 19



On its face, a joint defense agreement merely evidences the
creation and existence of an attorney-client relationship, which ~ To qualify for protection under the privilege, the communi-
is generally not privilegeé. However, if the agreement con- cation must be made in confideftend made at a time when a
tains otherwise protected information, then the privilege joint defense effort either exist&dr was being organized.

applies, and the agreement may not be discldsed. For a joint defense effort to exist, the parties need only have
some legal interests in common; their respective legal positions
Establishing the Privilege need not be entirely compatilffelndeed, the parties’ common

interest may be a minor of¥e.
Like any other privilege, the burden of establishing the joint
defense privilege’s applicability is on the party assertirig it. In United States v. McPartljrseveral individuals were pros-
Specifically, the party claiming the privilege must establish “(1) ecuted for their involvement in a bribery scheme to obtain a
the communications were made in the course of a joint defensenultimillion dollar municipal contrac® Prior to trial, defen-
effort, (2) the statements were designed to further the effort, andlants Robert McPartlin and Frederick Ingram joined in an
(3) the privilege has not been waiveél.” effort to discredit diaries corroborating the testimony of a key
prosecution witnes$. As part of that effort, Ingram’s investi-
gator interviewed McPartlin, with the consent of counsel;
Communications Made in the Course of a Ingram then attempted to use at trial certain admissions made
Joint Defense Effort by McPartlin during the intervie®. On appeal, Ingram chal-

33. SeeRalls v. United States, 52 F.3d 223, 225 (9th Cir. 1995) (“Generally, the attorney-client privilege does not safeguatteatisihssure of either the identity
of the fee-payer or the fee arrangement.”); Allen v. West Point-Pepperell Inc., 848 F. Supp. 423, 431 (S.D.N.Y. 19943dretziments and fee arrangements are
not privileged); Riddell Sports Inc. v. Brooks, 158 F.R.D. 555, (S.D.N.Y. 1994) (“attorney fee arrangements, includingahpwgeose of the work performed, are
not generally protected from disclosure by the attorney-client privilege”); State v. Bilton, 585 P.2d 50, 51 (Or. Ct. Apjpril#&ge does not extend to creation
or existence of attorney-client relationshipdp$r N. Srone & RoBeRT K. TAYLOR, 1 TEsTiMONIAL PriviLEGES § 1.26, at 1-83 (2d ed. 1995) (“the existence of the attor-
ney-client relationship is generally not a privileged matter”).

34. SeeRalls 52 F.3d at 225 (“an attorney may invoke the privilege . . . if disclosure would ‘convey information which ordinarily woonddged to be part of
the usual privileged communication between attorney and client.”) (citation omBted)ks 158 F.R.D. at 560 (Items that “reveal the motive of the client in seeking
representation, litigation strategy, or the specific nature of the services provided, such as researching particulanafafisvithin the privilege.”) (citation omit-
ted); Sone & TavLoR, supranote 33, § 1.26 at 1-86 (“the substance of attorney-client communications, the client's motive for seeking legal adwiite obtite
service provided . . .").

35. United States v. Moss, 9 F.3d 543, 550 (6th Cir. 13@8)alsdJnited States v. Schwimmer, 892 F.2d 237, 244 (2d Cir. 1888),denied502 U.S. 810 (1991);
Matter of Bevill, Bresler & Schulman Asset Manag. Corp., 805 F.2d 120, 126 (3d Cir. 1986) (court held party did not m@eseetiter of Grand Jury Subpoena
Duces Tecum Dated November 16, 1974, 406 F. Supp. 381, 389 (S.D.N.Y. 1975) (parties conceded the issue).

36. Matter of Bevil] 805 F.2d at 126see alsdn re Imperial Corp. of America, 167 F.R.D. 447, 455 (S.D. Cal. 1995); Dome Petroleum Ltd. v. Employers Mutual
Liability Ins. Co. of Wis., 131 F.R.D. 63, 67 (D.N.J. 1990).

37. United States v. Bay State Ambulance and Hosp. Rental Serv., 874 F.2d 20, 28 (1st CiseE9&83}in re Megan-Racine Associates, Inc., 189 B.R. 562, 571
(Bankr. N.D.N.Y. 1995) (“the joint-defense privilege is only applicable where the party asserting it can demonstrate antdggesea the parties privy to the
communication that such communication will be kept confidentia€gUnited States v. Nelson, 38 M.J. 710, 715 (A.C.M.R. 1993) (discussing attorney-client priv-
ilege generally).

38. Dome Petroleuml31 F.R.D. at 67.

39. Eisenberg v. Gagnon, 766 F.2d 770, 787-88 (3d €arf),denied sub. noriVeinstein v. Eisenberg, 106 S.Ct. 342 (1985) (communications privileged when “part
of an ongoing and joint effort to set up a common defense strategy .see"3sdVietro Wastewater Reclamation District v. Continental Casualty Co., 142 F.R.D.
471 (D. Colo. 1992) (“must establish that . . . there was existing litigation or a strong possibility of future litigatipn . .

40. United States v. McPartlin, 595 F.2d 1321, 1335-36 (7th Garf, denied444 U.S. 833 (1979%ee alsdGriffith v. Davis, 161 F.R.D. 687, 692 n.6 (C.D. Cal.
1995) (“The interests of the parties involved in a common defense need not be identical, and, indeed, may even be adearspictn”)in re Megan-Racine
Associates, Inc., 189 B.R. 562, 572 (Bankr. N.D.N.Y. 1995) (“courts have not required a total identity of interest ammagntsd)tivisual Scene Inc. v. Pilkington
Bros., 508 So0.2d 437, 440 (Fla. Dist. Ct. App. 1987) (federal case law strongly suggests “that the common interests pglieptidnese the parties, although
nominally aligned on the same side of the care, are antagonistic as to some issues, but united as to othsetgdjahlate 3, at 1291 (“Recently, courts have begun
protecting communications regarding matters of common interest even when the parties’ interests violently clash in astigr matter

41. McPartlin, 595 F.2d at 1335. In at least one case, a court upheld the applicability of the joint defense privilege to commurtivatons plaintiff and defen-
dant in a multiparty civil caseVisual Sceneg508 So.2d at 441-42.

42. McPartlin, 595 F.2d at 1327.
43. 1d. at 1335.

44. 1d.
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lenged the court’s exclusion of this evidence based on the exist-
ence of an attorney-client privilede. Most courts construe this element broadly in favor of finding
that the privilege exists. The confidential communications
Finding that a joint-defense privilege existed, the United need not involve trial strategy or defenses; the mere pooling of
States Court of Appeals for the Seventh Circuit rejected general information or discussions of case-related matters of
Ingram’s argument that in order for such a privilege to apply mutual interest is enough.
“the co-defendant’s defenses must be in all respects compatible
. .™8 To trigger the privilege, the codefendants need only  However, the sharing of the confidential information must

have ‘someinterests in common . . 47" In McPartlin, the par- have been accomplished “for the purpose of mounting a com-
ties’ common interest in discrediting one piece of evidence by mon defense . . .3* Communications concerning “matters of
one prosecution witness was enough. conflicting interest do not promote a common interest” and are

not protected? In Vance v. Stat& the Supreme Court of Ten-
Additionally, the common interests must be legal ones. Thenessee held the privilege inapplicable to certain admissions
communications must relate to matters that may expose the pawhen the defendant held a conference with his co-defendant
ties to criminal or civil liability?® In United States v. Aramony  and their respective lawyers so that the defendant couldhigan
the United States Court of Appeals for the Fourth Circuit defense rather than planningpint defensé?
rejected the applicability of the joint defense privilege, holding
that discussions designed merely to preserve “one’s reputation Privilege Not Waived
is not a legal matter®
The joint defense doctrine acts as an exception to the general
rule that disclosure of confidential attorney-client communica-
tions to a third party waives the privilégdy extending the
privilege to protect confidential communications made among
Statements Designed to Further the Effort a group of parties joined by a common intefésAccordingly,

45. Id.

46. Id. at 1336.

47. Id. (citation omitted).

48. United States v. Aramony, 88 F.3d 1369, 1392 (4th Cir. 1996).

49. Id.

50. Hunydee v. United States, 355 F.2d 183, 184-85 (9th Cir. 1965) (discussing, in part, Continental Oil Co. v. UnitddBka2es347 (9th Cir. 1964)).

51. Metro Wastewater Reclamation District v. Continental Casualty Co., 142 F.R.D. 471, 479 (D. Colse®aBgUnited States v. Cariello, 536 F. Supp. 698,
702 (D.N.J. 1982) (“Communications among attorneys and codefendants are privileged only if the communications are desidreedtmint or common
defense.”); People v. Pennachio, 637 N.Y.S.2d. 633, 634 (Sup. Ct. Kings County 1995) (“Only those communications madesia ttie@mngoing common
enterprise intended to further the enterprise are protected.”).

52. Notesupranote 3, at 1290.
53. 230 S.W.2d 987 (Tenngert. denied339 U.S. 988 (1950)
54. Vance,230 S.W.2d at 991 (emphasis added).

55. ‘Regardless of the client's intention not to waive the privilege, the privilege will generally be deemed waived where ebofidentinications are disclosed,
or allowed to be disclosed, to persons outside the professional attorney-client relationstng.& $avLor, supranote 33, § 1.45eeUnited States v. Nelson, 38
M.J. 710, 715 (A.C.M.R. 1993) (“As a general rule, disclosures in the presence of third parties destroys the confidehgadioyrwhunication, thus rendering the
communication unprotected by the privilege.”); Matter of Grand Jury Subpoena Duces Tecum Dated November 16, 1974, 488 1F.3R&x5.D.N.Y. 1975) (“in
general principle it is universally acknowledged, that communications between a client and his counsel in the preseirdepafty,‘the., one who stands in a
neutral or adverse position vis-a-vis the subject of the communication, bespeaks the absence of such confidentialitgleasahysbbsequent claim to the priv-
ilege”); Visual Scene, Inc. v. Pilkington Bros., 508 So.2d 437, 439 (Fla. Dist. Ct. App. 1987) (“In most cases, a volahiawyalis a third party of the privileged
material, being inconsistent with the confidential relationship, waives the privilege.”).

56. In re LTV Securities Litigation, 89 F.R.D. 595, 604 (N.D. Tex. 1981) (“joint defense exception to the general rule that no ptiaithg@s to communications
made in the presence of third partiesge alsdGriffith v. Davis, 161 F.R.D. 687, 692 (C.D. Cal. 1995) (prevents waiver “to the extent confidential communications
are shared between members of a joint defensdsiial Scene508 So.2d at 439 (exception to the general waiver rsde))nited States v. Roman43 M.J. 529

n.10 (A.F. Ct. Crim. App. 1995) (disclosure of communication between lawyers while engaged in cooperative defense didimetpngilege)Hunydee 355 F.2d

at 184-85 (rejecting government’s waiver arguments). Analogizing to the attorney-client privilege, “the joint-defense ppeitates as an exception to the rule
that divulging confidential information to third parties waives the attorney-client privilege.” $lgisanote 3, at 1278.
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“communications by a client to his own lawyer remain privi- Disclosure to a third party may waive the privilége-dow-
leged when the lawyer subsequently shares them with codefenever, as a general rule, a voluntary waiver of the joint defense
dants for purposes of a common defenSe.Confidential privilege requires the unanimous consent of all participating
communications remain privileged when revealed during a members$* Absent such consent, an individual member of a
joint defense meeting to unrepresented nonparties as long agint defense group may only waive the privilege as to him-
they share the common interést. self® Remaining members of a joint defense relationship can-
not preclude cooperating parties from revealing their own
In both the criminal and civil contexts, the privilege extends statement$®
not only between actual codefendants, but also amotemntial
codefendants, such as “co-respondents in a grand jury investi- InWestern Fuels Ass'n v. Burlington Northern R.R,Cthe
gation.”™® Further, the privilege extends to members of a United States District Court for the District of Wyoming
defense team. Confidential communications made to a jointexplained that a waiver of the privilege “relating to information
defense attorney’s investigatband accountafithave been  shared in joint defense communications by one party to such
deemed privilegeéf communications will not constitute a waiver by any other party
to such communication$?® Otherwise, the vitality of a joint
defense relationship would be vitiated “by the fear that a party

57. United States v. McPartlin, 595 F.2d 1321, 1336 (7th Cent. denied444 U.S. 833 (1979); Further, the privilege is not lost when the accused’s lawyer makes
an unauthorized disclosure to the lawyer of a joint defense coacdReatng43 M.J. at 528-29. “The lawyer-client privilege belongs to the client, not the lawyer.”
Id. at 528.

58. United States v. Zolin, 809 F.2d 1411, 1417 (9th Cir. 1887J,in part and vacated in pari09 S.Ct. 2619 (1989); Hicks v. Commonwealth, 439 S.E.2d 414
(Va. Ct. App. 1994) (presence of unrepresented, potential defendant did not defeat privilege).

59. Inre LTV Securities89 F.R.D. at 604. The courts broadly define the term “codefendant” when determining the applicability of the joint deffegse Igk;
see alsaChan v. City of Chicago, 162 F.R.D. 344, 346 (N.D. lll. 1995) (“courts have extended the privilege to potential defendatitsi ofmitted).

60. McPartlin, 595 F.2d at 1336 (investigator working for codefendant’s attorney interviewed defendant with consent of counsel).
61. United States v. Schwimmer, 892 F.2d 237, 244 (2d Cir. 1889) denied502 U.S. 810 (1991).

62. Cf.In re Megan-Racine Associates, Inc., 189 B.R. 562, 572 (Bankr. N.D.N.Y. 1995) (joint defense privilege “does not extend to dionsorack to repre-
sentatives of quasi-legal professions unless such representativeagentafor the attorney”).

63. Bank Brussels Lambert v. Credit Lyonnais (Suisse) S.A., 160 F.R.D. 437, 448 (S.D.N.Y. 1995) (privilege waived wiyerd pniatkrial “was shared with third-
parties who were not pursuing a common legal strategy . . . ."); Western Fuels Ass'n v. Burlington Northern,RG2.FJR.D. 201, 203 (D. Wyo. 1984) (“a party
to joint defense communications may waive the attorney-client privilege by disclosing such confidential information t@pisiserthe scope of the joint defense
relationship.”);seeUnited States v. Melvin, 650 F.2d 646 (5th Cir. 1981) (“there is no confidentiality when disclosures are made in theopi@pensen who has
not joined the defense team, and with respect to whom there is no reasonable expectation of confidentiality”); MatteduwfyGBabdoena Duces Tecum Dated
November 16, 1974, 406 F. Supp. 381, 393 (S.D.N.Y. 1975).

64. Metro Wastewater Reclamation District v. Continental Casualty Co., 142 F.R.D. 471, 478 (D. Colo. 1992) (“Waiver of thiejsatpivilege requires the
consent of all parties participating in the joint defensegg alsalohn Morrell & Co. v. Local Union 304A, 913 F.2d 544, 556 (8th Cir. 1980), denied111 S.Ct.
1683 (1991)in re Grand Jury Subpoenas, 89-3 and 89-4, 902 F.2d 244, 248 (4th Cir. 1990) (“a joint defense privilege cannot be waiveé withsenttof all
parties who share the privilege”) (citing Chahoon v. Commonwealth, 62 Va. (21 Gratt) 822, 842 (1871)); United States al BiZpast992 WL 693384, at *5
(N.D.N.Y. 1992) (“the joint defense privilege cannot be waived without the consent of all parties to the defarreeMiggan-Racingl89 B.R. at 572 (“The joint-
defense privilege cannot be waived unless all the parties consent or where the parties become adverse litigants.”).

65. Western Fuels Ass't02 F.R.D. at 203 (“waiver of privileges relating to information shared in joint defense communication by one partyotmsuchications

will not constitute a waiver by any other party to such communications”). Theoretically, “the joint-defense privilege qgouotentsicated information from disclo-

sure, compelled or otherwise, by the additional parties to whom a party has spoken and the other parties’ lawysupradNutte 3, at 1284. The comment to
proposed Federal Rule of Evidence 503—upon which Military Rule of Evidence 502(a) is based—posited that a joint defenbelcharpbeilege only as to his

own statementsld. at n.67 (citing Ep. R. Bsip. 503(b)(3) advisory committee’s note, 51 F.R.D. 315, 364 (193&¢)alsASrePHEN A. SALTZBURG ET. AL, MILITARY

RuLEs oF EvipeEncE ManuaL, Editorial Comment to M. R. B/ip. 502 at 546 (3d ed. 1991) (“each client has a privilege not to have his statements divulged”); Perito,
supranote 1, at 8 (“Because the privilege belongs to the party originally making a communication, the privilege cannot be thaicad@nt litigation except by

that party.”); Sone & TAvLoRr, supranote 33, § 1.55, at 1-149 (“a waiver by one does not effect a waiver as to the other’s confidences”).

66. Notesupranote 3, at 1293 (discussing Proposed. R. Evio. 503 advisory committee’s note, 51 F.R.D. 315, 364 (1971)). “Indeed, if any party could invoke
the shield of secrecy, forbidding other parties from repeating their own statements, the parties would not know whethid tieeynae helped or hurt by revealing
information.” Id. Joint defense members would “fear sharing any information that might benefit them later, because the other partieecbtidrprizom reveal-

ing the information in court.”)ld. at 1293-94.

67. 102 F.R.D. 201 (D. Wyo. 1984).

68. Id. at 203 (citing Ohio-Sealy Mattress Mfg. Co. v. Kaplan, 90 F.R.D. 21, 29 (N.D. lll. 1980)).
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to joint defense communications may subsequently unilaterallyrespect to whom there is no reasonable expectation of confiden-
waive the privileges of all participants, either purposefully in an tiality,” defeats the privilegé& The Fifth Circuit remanded,
effort to exonerate himself, or inadvertent!y.’Accordingly, a ordering the district court to determine whether, under the spe-
party may only waive the privilege with respect to the informa- cific circumstances of the case, the joint defense defendants
tion that party has provided, but not as to any information thatenjoyed a reasonable expectation of confidentiality in their con-
party has received from other members of the joint defenseversations with PowelF
group™
Further, at least one court has held that conversations among
Under the appropriate circumstances, courts will find a codefendants outside the presencarofcounsel are not privi-
waiver of the privilege when parties to a joint defense relation- leged. InUnited States v. Gotitf the defendants moved to sup-
ship disclose confidential communications to a person outsidepress the results of electronic surveillance based, in part, on a
the joint defense group—even a potential coaccusednited violation of the joint defense privilegé. The federal district
States v. Melvift members of a joint defense group invited court rejected the challenge, refusing to extend the privilege to
Charles Powell, a potential codefendant, to their meetings. Allprotect conversations between defendants in the absence of any
parties knew that Powell was unrepresented and had not agreeattorney’®
to any joint defense arrangement, but what they did not know
was that Powell was acting as a government informant and was The privilege dissolves as between any members of the joint
wearing a transmitter that permitted federal agents to recorddefense arrangement that later face each other as adverse par-
several conversatioris. ties in subsequent litigatidh. However, the litigation must be
brought by one of the members to the joint effort; the privilege
The defendants persuaded the district court to dismiss theemains intact in any third-party proceedfdigcommunication
indictment, based on an impermissible government intrusionotherwise protected by the joint defense privilege does not lose
into the attorney-client relationship.The United States Court its protected status solely because one of the joint defense mem-
of Appeals for the Fifth Circuit (Fifth Circuit) reversed and bers elects to cooperate with the prosecution and testify against
remanded, holding that a “communication is protected by thethe remaining defendar.
attorney-client privilege—and . . . from intrusion under the
Sixth Amendment—if it is intended to remain confidential and Problem Areas for Both the Government and the Defense
was made under such circumstances that it was reasonably
expected and understood to be confidenftalThe presence of Frequently, a defendant enters into some form of plea or
a third party, “who has not joined the defense team, and withcooperation agreement with the government that involves testi-

69. Id. (citation omitted).

70. “Under [Mil. R. Evid. 502](a)(3), communications in a joint conference between clients and their respective lawyess brapratileged; each client has a
privilege not to have his statements divulgedALt38urG, supranote 65, at 546.

71. 650 F.2d 641 (5th Cir. 1981).
72. 1d. at 642-43.

73. 1d. at 643.

74. 1d. at 645.

75. 1d. 646.

76. 1d. But cf.Hicks v. Commonwealth, 439 S.E.2d 414, 416 (Va. Ct. App. 1994) (presence of unrepresented, potential codefendant didoit dieffazse
privilege).

77. 771 F. Supp. 535 (E.D.N.Y. 1991).

78. 1d. at 545. The electronic surveillance was part of an FBI investigation into organized crime in the New York Clty. atez38.

79. 1d. at 545;see alssupranote 13.

80. Matter of Grand Jury Subpoena Duces Tecum Dated November 16, 1974, 406 F. Supp. 381, 393 (S.D.N.Y. 1975).

81. Id. at 395 (“i.e., before the Grand Jury”).

82. Cf. United States v. Nelson, 38 M.J. 710, 715 (A.C.M.R. 1993) (citing, in part, Joseph A. WoBdxiitges Under the Military Rules of Eviden@2 M. L.

Rev. 5, 18 (1981) (“opining that the exception to the [joint client] privilege contained in Mil. R. Evid. 502(d)(5) is whoftlidable to courts-martial because a
criminal proceeding is never an action ‘between’ any of the clients”).
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mony against codefendants. When that cooperating defendanteld that trial counsel have an affirmative duty to bring any
has previously been part of a joint defense effort, a number ofpotential conflict of interest to the military judge’s attentfn;

problems arise for both prosecutors and defense counsel. federal courts have admonished prosecutors for not doiffg so.
As a matter of trial strategy, trial counsel should seek judicial
Conflict-Based Attorney Disqualifications inquiry into the conflict issue and place any waiver on the

record, to forestall subsequent appellate attécks.
Because of access to privileged information, defense coun-
sel for the noncooperating accused may be the object of a dis- The Government's Position
qualification motiorf® The prosecutor may seek to disqualify
defense counsel on the basis that counsel may not use privi- The theory for disqualification discussed above is well
leged information against a former coaccused or because thgrounded in the law. The law treats each attorney involved in
inability to use privileged information may inhibit the attor- the joint defense effort as representifigclients. As the Court
ney’s efforts to zealously represent his cli&nt. of Appeals for the Third Circuit explained: “[t]he basic ratio-
nale of the . . . theory is that, when two codefendants decide to
Since the defendant’s Sixth Amendment right to effective join in a common effort, ‘the attorney for each represented both
assistance of coungelk endangered by the potential conflict of for purposes of that joint effort
interest, and, concomitantly, by the defense attorney’s inability
to zealously represent his client through effective cross-exami- If the codefendant—turned government withess—is consid-
nation of the government’s witness, the government mayered to have been a joint defense attorney’s former client, a
demand the disqualification of all remaining defense counselpotential conflict of interest exists.An accused “is entitled to
privy to joint defense communicatiéh. Military courts have defense counsel free of conflicts of interé8tand the courts

83. Uelmansupranote 1, at 36.

84. “The prosecution might argue successfully that you cannot stand in an adversarial relationship with a witness widetagprasth privileged information

in confidence.ld. at 36;see alsd-orsgrensupranote 11, at 220 (“In such a case, the government claims that the remaining joint defense attorneys cannot remain in
the case without violating their ethical duties to the former member.”); Scheininger & Asgwanote 4, at 11; United States v. Baker, 10 F.3d 1374, 1399 (9th

Cir. 1993) (“could thus have been faced with either exploiting his prior, privileged relationship with the witndgsgaofdefend his present client zealously for

fear of misusing confidential information”).

85. The Sixth Amendment guarantees a criminal defendant “the ‘right to the assistance of an attorney unhindered bgfanterdgktt” United States v. Agosto,

675 F.2d 965, 969 (8th Cirgert. denied459 U.S. 834 (1982) (citing Cuyler v. Sullivan, 446 U.S. 335 (1980) (Marshall, J., concurring in part and dissenting in part)
see alsdJnited States v. Met, 65 F.3d 1531, 1534 (9th Cir. 1995); United States v. Levy, 25 F.3d 146, 152 (2d Cir. 1994). @enterailyconflict of interest”

refers to the situation in which a lawyer has competing loyalties or duties between (1) current clients, (2) a formenganlieciiroe (3) the attorney and a client.

The Army’s conflict rules are contained in rules of Professional Conduct 1-7 througheb® ofARMY, ReG. 27-26, lEGAL SERVICES RULES OF PROFESSIONALCON-

pucT For Lawyers (1 June 1992) [hereinafter AR 27-26].

86. Forsgrensupranote 11, at 220 & n.16 (“A conflict of interest therefore may prevent the joint defense attorney from rigorously crossgxaenjovernment
witness, which in turn may deny the defendant effective assistance of counsel in violation of the Sixth Amendment.”) ifeitirgfdties v. Agosto, 675 F.2d 965,
969-71 (8th Cir.)cert. denied459 U.S. 834 (1982)seeAgostg 675 F.2d at 971 (“In the successive representation situation, privileged information obtained from
the former client might be relevant to cross-examination, thus affecting advocacy in one of two ways: (a) the attornegmmpégdoi® use that confidential infor-
mation to impeach the former client; or (b) counsel may fail to conduct a rigorous cross-examination for fear of misusifigemsia information.”).

87. United States v. Augusztin, 30 M.J. 707, 713 (N.M.C.M.R. 1990).

88. United States v. Stantini, 85 F.3d 9, 13 (2d Cir. 1996) (“We therefore reiterate our admonition to the governmentaseard bring potential conflicts to the
attention of trial judges.”). Additionally, defense counsel possess a “duty to avoid conflicts of interest and to adeist pinensptly upon discovery of a conflict
...." United States v. Fish, 34 F.3d 488, 493 (7th Cir. 1994).

89. SeeStantinj 85 F.3d at 13 (“Convictions are placed in jeopardy and scarce judicial resources are wasted when possible conflicidrassethiaa early as
possible.”). When an actual conflict of interest exists, the accused “need not show prejudice in order to obtain a fesersaViztion.” Augusztin30 M.J. at
715. Further, [in view of the potential for prejudice when a defense counsel has divided loyalties, and in the abseinéerofetheonsent of the accused, the
prejudice is automaticld. Most conflict of interest issues are first raised on appeal, where the defendant is seeking a reversal of the chgo&ttd’5 F.2d at
970.

90. Government of Virgin Islands v. Joseph, 685 F.2d 857, 862 (3d Cir. 3882)JsdJnited States v. McPartlin, 595 F.2d 1321, 1337 (7th Cer), denied444
U.S. 833 (1979) (“the attorney for each represented both for purposes of that joint effort.”); Wilson P. Abraham Congi. Stef&in@orp., 559 F.2d 250, 253 (5th
Cir. 1977); Notesupranote 3, at 1277 (“the attorney for one client becomes the attorney for all clients . . . .”). Some courts follow aiffkgatiyrdtionale,
reasoning that the third-party recipient of the confidential information acts as a representative of the client’s attam@garthaf the client's defense team. Note,
supranote 3, at 1277.

91. SeeAgostq 675 F.2d at 971 (“When an attorney attempts to represent his client free of compromising loyalties, and at the sanevwetkepoemfidences

communicated by a present or former client during the representation in the same or a substantially related mattearsesiifl{citing Canon 4 & 5 of the ABA
Code of Professional Responsibility) (multiple or successive representations).
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presume the accused has not waived this Pigithe military counsel of choice, it also threatens the very existence of joint

judge has a duty to inquire into possible conflicts of intétest defense arrangements, which serve important purposes in com-

and must dismiss the defense counsel from the case when aplex criminal cases!® Indeed, prosecutors could unfairly

actual conflict exists, regardless of the accused’s de¥ires. “eliminate a whole squadron of lawyers simply by turning one

Indeed, even a “serious potential conflict” may necessitate dis-codefendant®! Further, “disqualification unfairly denies the

qualifying counset? right to counsel of choice to individuals who retain separate
attorneys specifically to avoid conflicts of interest that multiple

A strict interpretation of the conflict of interest rule may representation would otherwise preséefi.”

compel disqualification even though the confidential relation-

ship has been terminatédnd counsel acquired no information Ethical Guidance

that could actually harm the former cliéhtHowever, the pre-

vailing rule is that the attorney subject to a disqualification =~ When deciding conflict of interest issues, courts look not

motion must actually have been privy to confidential informa- only to the Sixth Amendment but also to applicable ethical

tion as a result of the joint defense relationship. standardd® The Army's Rules for Professional Conduct for
Lawyers may require disqualification of the joint defense attor-

Opposition to Disqualification ney!® Rule 1.9 (a) provides:

Opponents of disqualification argue that “disqualification A lawyer who has formerly represented a cli-
not only impinges on a defendant’s Sixth Amendment right to ent in a matter shall not thereafter:

92. United States v. Caritativo, 37 M.J. 175, 178 (C.M.A. 198%);alsdNood v. Georgia, 450 U.S. 261, 271 (1980) (“Where a constitutional right to counsel exists,
our Sixth Amendment cases hold that there is a correlative right to representation that is free from conflicts of inRegatd)ess of the type of representation
giving rise to the potential conflict—successive, multiple, or part of a joint defense relationship—the same general iy off ioverest law appliesSeeUnited

v. Levy, 25 F.3d 146, 153 n.5 (2d Cir. 1994) (“This Circuit . . . has not questioned the universal applicability of the Soprémeonflicts precepts and has con-
sistently applied the same basic doctrine in all conflict-of-interest situations.”).

93. United States v. Augusztin, 30 M.J. 707, 711 (N.M.C.M.R. 1990). Any waiver of conflict-free counsel must be voluwary, lamd intelligently madeld.
at 712. The “military judge alone . . . is responsible to undertake such an inquiry of the accused to determine whittewrtheneary, knowing and intelligent
relinquishment of his right to conflict-free counsel . . 1d’ at 714.

94. United States v. Davis, 3 M.J. 430, 432-34 (C.M.A. 1977) (on the record inquiry recaeed)sdNood 450 U.S. at 272 (possibility of conflict generates duty
to inquire);seeR.C.M. 901(d)(4) Discussion. Likewise, in the federal system, judges must inquire into possible conflicts of interesStatages. Fish, 34 F.3d
488, 492 (7th Cir. 1994) (“the judge must inquire adequately into the potential conflict.”); United States v. Levy, 25,A88 {2& Cir. 1994) (“When a district
court is sufficiently apprised of even the possibility of a conflict of interest, the court first has an ‘inquiry’ obligation.”

95. SeeWheat v. United States, 486 U.S. 153, 162 (1988yusztin 30 M.J. at 714-15.

96. Wheat 486 U.S. at 164Augusztin30 M.J. at 715; United States v. Baker, 10 F.3d 1374, 1399 (9th Cir. 1993); United States v. Kenney, 911 F.2d 315, 321 (9th
Cir. 1990); United States v. Vasquez, 995 F.2d 40, 42 (5th Cir. 1993). A “remote possibility of conflict” does not wauatifichsion. Agostq 675 F.2d at 972.

97. “Once a confidential relationship exists, the attorney ordinarily cannot act in a manner inconsistent to the clisttis itte same or any other matter related
to the subject of the confidence. This is so even if the relationship then existing at the time of the disclosure wastsutesetoated.” United States v. Hustwit,
33 M.J. 608, 613 (N.M.C.M.R. 1991).

98. United States v. McKee, 2 M.J. 981, 983 (A.C.M.R. 1976) (“The rule regarding conflicts of interests has been so striettyteatar lawyer cannot thereafter
act as counsel against his former client in the same general matter even though while acting for his former client heodagoivestige which could adversely
affect his former client in the subsequent adverse employment.”) (citing United States v. Green, 18 C.M.R. 234, 238 (G))yl seel@SdJnited States v. Hustwit,
33 M.J. 608, 615 (N.M.C.M.R. 1991); United States v. Diaz, 9 M.J. 691, 693 (N.M.C.M.R. Ba86j.Agosto 675 F.2d at 973 (court should seek a means of limiting
the potential conflict short of disqualification).

99. Fred Weber, Inc. v. Shell Qil Co., 566 F.2d 602, 609 (8th Cir. 16&T),denied436 U.S. 905 (1978); Wilson P. Abraham Constr. Corp. v. Armco Steel Corp.

559 F.2d 250, 253 (5th Cir. 1977) (“there is no presumption that confidential information was exchanged as there waattasriisectient relationship . . .” and

an attorney “should not be disqualified unless the trial court should determine that [the attorney] was actually pridetdiabimfiormation.”); Rio Hondo Imple-

ment Co. v. Euresti, 903 S.W.2d 128, 132 (Tex. App. 1995) (following federal precdlgntj.United States v. Cheshire, 707 F. Supp. 235, 239 (N.D. La. 1989).

100. Forsgrersupranote 11, at 221.

101. Uelmansupranote 1, at 38.

102. Forsgrersupranote 11, at 221accordNote,supranote 3, at 1283.

103. Seee.g, Wheat 108 S.Ct. at 169Agostq 675 F.2d at 973; United States v. Cheshire, 707 F. Supp. 235 (N.D. La. 1989). A litigant may possess an independent
basis to seek disqualification of an attorney pursuant to state ethics rules. United States v. Mett, 65 F.3d 1531, Ir53999}H'® litigant may have a right to

conflict-free counsel based on state professional ethics rather than the Sixth Amendment. If attorneys appearing heflareatfade bound by a certain body of
state ethics rules, litigants may seek disqualification of other parties’ attorneys in the sageeipgpfor violation of the conflicts provisions of those rules.”)
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The second prong prohibits the use of confidential informa-

(1) represent another person in the same or tion against the former clied® Indeed, the comment to Rule
a substantially related matter in which the 1.9 states: “Information acquired by the lawyer in the course of
person’s interests are materially adverse to representing a client may not subsequently be used by the law-
the interests of the client unless the former yer to the disadvantage of the clieHt.”

client consents after consultation; or
In the likely absence of a waiver by the cooperating former

(2) use information relating to the represen- member of the joint defense effort, a reviewing authority must
tation to the disadvantage of the former client answer three inquiries: (1) is the cooperating witness a former
except as Rule 1.6 would permit with respect “client” for purposes of the conflict of interest rule; (2) was
to a client or when the information has confidential information disclosed; and (3) if confidential infor-
become generally knowft mation was disclosed, is disqualification required? Military

ethical authorities have not addressed these issues in the joint
Thus, Rule 1.9, which was designed to protect clighsp- defense scenario and Rule 1.9 does not appear to have been

vides two ethical prohibitions: (1) adverse representation anddrafted with the joint defense doctrine in mind.
(2) disadvantageous use of confidential information. The first
prong prohibits an attorney from representing a second client Arguably, a codefendant may be a client for purposes of
when that client’s interests are adverse to a former client whominvoking the privilege, but not for purposes of ethical analysis.
the attorney represented in the same or a substantially related@he attenuated relationship between a defendant’s attorney and
matter. Interests may be “materially adverse” when a discrep-other members of the joint defense group may not rise to the
ancy in testimony exists between the clients, when positionslevel protected by the Rules of Professional Responsibility.
become incompatible at trial, or when the clients face substan-
tially different degrees of liability®” When a former client Further, Rule 1.9's temporal language suggests that the
appears at trial as an important prosecution witness against théormer client to whom an ethical duty is owed is not the typical
current client, the interests of the two clients should be deemedoint defense coaccused. Basically, Rule 1.9 addresses whether
materially advers&® However, the former client may waive a lawyer can represent cliéBtf he has previously represented
the disqualification after full disclosuté. client A. However, in a joint defense scenario, the attorney
already represen® at the time he creates an attorney-client
relationship with coaccused. All attorney-client relation-

104. In determining conflict-of-interest issues, it is appropriate for courts to consider applicable ethical guileéreegWheat 108 S.Ct. at 1697; United States
v. Cheshire, 707 F. Supp. 235, 238-41 (N.D. La. 1989).

105. AR 27-26supranote 85, Rule 1.9, at 13.

106. Id. Rule 1.9, cmt. (“Disqualification from subsequent representation is for the protection of clientseeM§jor Bernard P. Ingoldin Overview and Analysis
of the New Rules of Professional Conduct for Army Laviy@F ML. L. Rev. 1, 24 n.148 (1989) (“the disqualification rule is designed to benefit the former client . .

).

107. SeeAR 27-26,supranote 85, Rule 1.7 cmt. at 12. Rule 1.9 refers to Rule 1.7 for a determination of adverse interests. The comment ttaRge THes
principles in Rule 1.7 determine whether the interests of the present and former client are adverse.”

108. Interpreting an identical Arizona Rule 1.9, the Arizona State Bar opined that when a former client will appearasadipp withess against the attorney’s
present client, the interests of the two clients are materially adverse. The Bar opinion reasoned: the client's “objattiitt la¢ to discredit [the former client's]
testimony in any way feasible, including the possible suggestion of [the former client’s] own criminal culpability.” Adg.@hi91-05, at 8 (Feb. 20, 1991).

109. Ingoldsupranote 106, at 24. Not all conflicts may be waived; an attorney cannot properly seek a waiver “when a disinterested lanymroald that the

client should not agree to representation under the circumstances . . .."” ARsBpraBiote 85, Rule 1.7 cmt. at 1see alsd’rofessional Conduct Of Judge Advo-
cates, Judge Advocate General Instruction 5803.1A, Rule 1.7, cmt. 4 (13 July 1992) [hereinafter Navy RsP.C.]StBART, THE ETHIcAL TRIAL LAwYER 28.1, at

419 (State Bar of Arizona 1994) (Arizona Ethical Rule 1.7, cmt.). Further, in obtaining such consent, a lawyer may nbttappiaracer client directly if that
person is represented by another lawyer. AR 27%@@tanote 85, Rule 4.2 & cmt., at 26 (“This Rule also covers any person, whether or not a party to a formal
proceeding, who is represented by counsel concerning the matter in question.”).

110. Rule 1.6 permits a lawyer to reveal confidential information if the client consents; and, without client conseentagntain future criminal misconduct, in
cases of certain lawyer-client controversies, or when required or authorized by law. ARs@prafipte 85, Rule 1.6, at 9. In the case of a codefendant cooperating
with the prosecution, consent to reveal confidential information is unlikely and Rule 1.6’s exception would normally mblapfiome courts presume that an
attorney has received confidential communications in the course of representation.

111. AR 27-26supranote 85, Rule 1.9, cmt. at 14.

112. The comment to Rule 1.9 states that a reviewing body may examine the attorney’s “degree” of representation. ShRrane26,85, Rule 1.9, cmt. at 14
(“The lawyer's involvement in a matter can also be a question of degree.”).
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ships, and all terminations of such relationships, have occurred
in the same matter. Key to the ABA's analysis was the fact that a joint defense
agreement specifically stated that each lawyer did not represent
The comment to Rule 1.9 lends some support to this inter-the other members of the consortitith Accordingly, the other
pretation. lllustrations speak in terms of creating new attorney-members of the consortium were not the lawyer’s former cli-
client relationships after terminating a prior one. For example, ents for purpose of the ethical analysis. The lack of an attorney-
“a lawyer could not properly seek to rescind on behalfrodwa client relationship distinguishes the ABA opinion from the
client a contract drafted on behalf of a former clieft.’Addi- underlying premise of the joint defense doctrine that the law
tionally, an attorney who represents an accused at trial cannotiews each attorney involved in the joint defense effort as rep-
later represent a new client (the government), by serving agesenting all client¥?
government counsel in the appellate review of the édse.
Albeit the attorney’s representation of the coaccused is not Relying on the ABA rationale, counsel may successfully
“wholly distinct” from the underlying controversy, but again, argue that by entering into a formal joint defense agreement
the representation has not risen to the level normally envisionedlefining any attorney-client relationships, the parties to the
by the ethical rule&® In short, Rule 1.9 may not apply to joint agreement are beyond the reach of Rule 1.9. The counter argu-
defense relationships. ment is that the ABA opinion suggests that even if Rule 1.9 is
inapplicable because the requisite attorney-client relationship
A recent opinion of the American Bar Association (ABA) does not exist, joint defense attorneys owe a fiduciary duty to
applying substantially similar ethical rules offers only limited, codefendants that may necessitate disqualification.
and mixed, guidance. The ABA examined an attorney working
in an insurance defense firm who had represented a member of Assuming arguendo that the cooperating coaccused is a cli-
a joint defense consortium, but who had left the firm and hadent for Rule 1.9 purposes, an exchange of confidential commu-
been approached by a client seeking to file suit against othenications must, exist prior to any potential conflict of interest.
members of the consortiuff. In a formal opinion, the ABA  Although military courts have not addressed the issue, the
posited that the lawyer incurred an obligation to his former cli- weight of authority posits that there is no presumption that con-
ent not to disclose confidential information obtained as a resultfidential information has been imparted as part of a joint
of the joint defense relationship unless the former client con-defense relationshiff? Accordingly, the military judge must
sented to disclosufé” However, the ABA's position differed  conduct such an inquiry without revealing the substance of any
with respect to the lawyer’s obligation to other consortium privileged information to the government. Umited States v.
members, who had provided information in confidence. The Andersont?? the United States District Court for the Western
ABA opined that the lawyer had a “fiduciary obligation to the District of Washington satisfied its duty of inquiry by appoint-
other members of the consortium, which might well lead to dis- ing an independent counsel. This attorney interviewed all rele-
qualification” but that the lawyer did not labor under an ethical vant parties and prepared a report for the court, which was filed
obligation to the other consortium memb#gfs.

113. AR 27-26supranote 85, Rule 1.9 cmt. at 14 (emphasis adds#;alsad. (“When a lawyer has been directly involved in a specific transactidsequent
representation of other clients with materially adverse interests clearly is prohibited.”) (emphasisiddd&HE underlying question is whether the lawyer was so
involved in a particular matter that teebsequemntepresentation can be justly regarded as a changing of sides in the matter in question.”) (emphasis added).

114. Id. (“So also a lawyer who has defended an accused at trial could not properly act as appellate Government counsel inethievégpedlathe accused’s
case.”).

115. The comment asks “whether the lawyer was so involved in a particular matter that the subsequent representatidly cagadvdédsas a changing of sides
in the matter in question.” AR 27-2€ypranote 85, Rule 1.9 cmt. at 14. Typically, the accused’s attorney continues to advocate the defense position; it is the coop-
erating co-accused who has moved from the defense camp into the government’'s camp.

116. ABA Comm. on Ethics and Professional Responsibility, Formal Op. 95-395 (1995) [hereinafter ABA Formal Op. 95-395i¢@bf A Lawyer Who
Formerly Represented A Client In Connection With A Joint Defense Consortium”).

117. 1d. at 3.

118. Id.; seeWilson P. Abraham Const. v. Armco Steel Corp., 559 F.2d 250, 251 (5th Cir. 1977) (an attorney in a joint defense rdiatiaciséphis “fiduciary
duty” if he uses information obtained as a result of that relationship to the detriment of the codefendants).

119. ABA Formal Op. 95-395upranote 116, at 1.
120. See supraote 85 and accompanying text.
121. Seesupranote 95.

122. 790 F. Supp. 231 (W.D. Wash. 1992).
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under seal and reviewed in cam&?a.The district court then  ing disqualification of counséf® Accordingly, the issue
issued its opinion based on this report. remains ripe for litigation.

Finally, assuming the first two inquiries are answered affir- The Big Picture
matively, the court must determine if disqualification is man-
dated. The military judge enjoys some discretion in this area. In making a disqualification determination, a court must
In United States v. BiCoastal Cor3* the United States District  ultimately balance the rights and interests of the various parties,
Court for the Northern District of New York merged ethical and given the specific facts of the case. Permeating throughout that
Sixth Amendment analysis, balanced the interests of all par-analysis is the particular jurisdiction’s determination of the
ties1? and eventually determined that the interests of the code-value associated with the particular privilege. Because they
fendants in retaining their counsel heavily outweighed any have recognized, but not interpreted, the joint defense privilege,
competing governmental intere$ts.In Andersonthe federal military courts must determine how fervently military jurispru-
district court opined that even if confidential information was dence will embrace it.
exchanged, it was not of sufficient importance to affect coun-
sel’'s ability to effectively cross-examine the former joint Any evidentiary privilege is a reflection of society’s balanc-
defense membé# ing of various public policy consideratio#. Arguably, joint
defense relationships serve important public interests and
It is significant that, even if not disqualified, counsel may should not be easily eviscerated by placing an unrestrained dis-
not use confidential information obtained as a result of the joint qualification sword in the government’s hands. Positive public
defense relationship to the detriment of the cooperating wit- policy considerations include encouraging litigants to reduce
ness. Of the three known federal decisions addressing the issueffort and costs by sharing limited resour&&$acilitating the
all have recognized this restriction on couridel. presentation of “a coherent and plausible defense rather than
one riddled with immaterial inconsistencié&™encouraging
Limited Case Precedent full disclosure to attorneys in order to allow maximum legal
representation®®* and serving “to expedite trial preparation
On at least three occasions, federal prosecutors have beeand the trial itself.28®
defeated in their efforts to disqualify opposing counsel because
of a conflict of interest created by joint defense relationstifps. Conversely, any privilege limits the factfinder’s ability to
Although in each case the government lost on the specific factsascertain the truth and should be interpreted narr&évigoun-
the courts accepted the government’s basic position that jointervailing considerations against encouraging joint defense
defense relationships can create conflicts of interest necessitatrelationships focus on their potential for abuse. Joint defense

123. Id. at 232.
124. No. 92-CR-261, 1992 WL 693384 (N.D.N.Y. Sept. 28, 1992).
125. Id. at *2 (“The court must evaluate the interests of the defendant, the Government, the witness, and the public in vietsaffttieefparticular case.”).

126. 1d. at *3. In finding against disqualification, the court was impressed with the complex nature of the case and the lack ekpoessed by the former clients.
Id. at *3-4.

127. United States v. Anderson, 790 F. Supp. 231, 232 (W.D. Wash. 1992).
128. Id.; Bicoastal Corp.1992 WL 693384 at *2; United States v. McDade, No. 92-249, 1992 WL 187036 (E.D. Pa. July 30, 1992).

129. Forsgrersupranote 11, at 238-39 (citing United States v. Anderson, 790 F. Supp. 231 (W.D. Wash. 1992); United States v. McDade, 1882 BX3SD
11447 (E.D. Pa. July 30, 1992); United States v. Bicoastal Corp., 1992 U.S. Dist. LEXIS 21445 (N.D.N.Y. Sept. 28, 1992)).

130. Id.

131. McCormick On EviDeEnce 8 72, at 171 (1984) (“Their warrant is the protection of interests and relationships which, rightly or wrongly, are regh=idficéent
social importance to justify some sacrifice of availability of evidence relevant to the administration of justice.”). ofiaderédi protecting confidential communi-
cations, such as between an attorney and client, “is that public policy requires the encouragement of the communicatiertsohithese relationships cannot be
effective.” 1d, see alsd\ote,supranote 3, at 1287 (“balancing of the benefits and costs of recognizing the privilege.”)

132. Uelmansupranote 1, at 38 (“public policy should encourage litigants to share the expense of consulting experts”).

133. Peritosupranote 1, at 40.

134. 1d.; see alsdNote,supranote 3, at 1287 (“the joint defense privilege spurs beneficial disclosures among parties with common interests . . .”).

135. People v. Pennachio, 637 N.Y.S.2d 633, 635 (Sup. Ct. Kings County, 1995).
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relationships permit defense attorneys to stymie the govern-The two greatest mechanisms for controlling codefendants in
ment’s investigative efforts. Joint defense counsel can organizeorganizational settings simply do not exist in the armed forces.
a unified defense, restrict the flow of information to govern-
ment investigators while simultaneously sharing all available Improper Dissemination and Use of Privileged Information
information among themselves, and resolve inconsistencies in
the defense version of the facts, (i.e., get their stories An individual member of the joint defense effort may not
straight)!3” Further, such relationships limit the government’s unilaterally disclose confidential information received from
ability to persuade individual defendants to testify against other joint defense membéfs. However, preventing dissemi-
codefendant&® nation of privileged information to the government and enforc-
ing any joint defense agreements may prove difficult for the
Outside of the military, prosecutors view the joint defense defensé??
doctrine with disfavor in part because of its inherently coercive
nature in organizational settings. Typically, when a corporation In Kiely v. Raytheon Cg?# a federal district court viewed
learns it is under criminal investigation, key corporate employ- the enforcement of a joint defense agreement as being contrary
ees are presented with the option of bearing their own legalto public policy. John Kiely and his employer, Raytheon,
expenses or accepting the services of an attorney chosen by-entered into a joint defense agreement after learning that they
and friendly to—the corporatiol§® The corporation then  were under investigation for “receiving and disseminating
enters into a joint defense arrangement with the individual unreceipted classified DOD document$.”Kiely sued Ray-
attorneys:® In addition to bearing the potential burden of sub- theon, in part, for breach of contract after the defense contractor
stantial legal fees, employees who elect not to cooperate in aegotiated a plea agreement with the DOJ, without informing
joint defense run the risk of being viewed as disloyal, which Kiely or his lawye£4®
may affect subsequent employment decisions such as promo-
tions, transfers, or layoffs. The United States District Court for the District of Massa-
chusetts dismissed the lawsuit, positing that any breach failed
The factual scenario giving rise to concerns of abuse in ato cause Kiely any cognizable legal harm for which relief was
civilian organizational setting does not exist to the same extentavailable'*¢ The court opined that performance of this type of
in the military criminal context. Military accused are afforded contract “in accordance with the promises alleged would have
free counsel, regardless of their income level, and employmeninterfered with a federal criminal investigation and would
decisions do not depend on acceptance of military attorneys.

136. McCormick oN EviDENCE § 74 (1984) (“Since privileges operate to deny litigants access to every man’s evidence, the courts have generallyhemnsioued t
more broadly than necessary to accomplish their basic purposes.”).

137. Bennettsupranote 5, at 450 (“A senior Department of Justice prosecutor explained ‘[p]rosecutors are uneasy because they see ialjpoafd=rients],
even unintentionally, an opportunity to get together and shape testimosgg’nlsoForsgrensupranote 11, at 230-31 (Prosecutors argue that a “joint defense
arrangement allows its members to shape testimony and perhaps even coordinate perjury.”).

138. “Prosecutors do not like joint defense agreements for the same reason defense lawyers favor them: [t]hey caredisuitedltbgpgovernment can bring to
bear on an individual defendant, and they give individual defendants an overall view of multiparty cases.” Scheininger, &/ragwte 4, at 11-1%ee also
Forsgrensupranote 11, at 231 (sophisticated criminals can prevent less culpable subordinates or coconspirators from cooperatingseitimtéetgef. United
States v. Dolan, 570 F.2d 1177, 1182 (3d Cir. 1978) (a single attorney representing multiple clients “creates the podsibiiidants ‘stone-walling'—obstructing
Government attempts to obtain cooperation of one of a group of defenda®dsifya Perito,supranote 1, at 40 (defendants are not barred from cooperating, they
are only unable to disclose confidential information derived from the joint defense effort).

139. Seee.g.Kiely v. Raytheon Co., 914 F. Supp. 708, 710 (D. Mass. 1996) (“Raytheon hired and paid for a lawyer to represent Kiedjly) thedsiorporation
offers to indemnify the corporate employee for legal expenses, but only if the employee accepts an attorney chosen batitve. cbhgocorporation defends this
practice on the grounds that corporate indemnification provisions require the offer of such legal representation anatpruatlnshould be able to pick a “qual-
ified” attorney to fill that role.

140. Sege.g, Kiely, 914 F. Supp. at 710.

141. Seesupranotes 64-66 and accompanying text.

142. “Though in theory former codefendants may be able to prevent one another from breaching a former joint defensavpriilefpee trial, that is a hard right
to enforce. You simply cannot monitor [the former joint defense member] every minute. You may not be able to show Vieat gieg@iof prosecution knowledge
came from a breach by [the former member].” Uelnsapranote 1, at 38.

143. 914 F. Supp. 708 (D. Mass. 1996).

144. 1d. at 710.

145.1d. at 711. The day after Raytheon entered into the plea agreement, the DOJ indicted—and subsequently convicted—Kielpéyrtoafesipirud the United
States in violation of 18 U.S.C. § 371d.

JUNE 1997 THE ARMY LAWYER « DA-PAM 27-50-295 29



therefore have been contrary to public policy, if not actually

illegal.”*” The court continued:

An agreement by Kiely and Raytheon not to
talk to the government without the other’s
consent would have given either a potential
veto over the other’s furnishing relevant,
truthful information to investigators of crim-
inal activity. Such a veto would obviously
interfere with the investigation and might
even in some circumstances amount to a
criminal obstruction of justice. At the very
least, it would present a sufficiently substan-
tial impediment to the achievement of a
desired public good that a contract arranging
for such a veto power ought not to be sanc-
tioned by enforcemenit?

Because the joint defense privilege is an extension of the
attorney-client privilege, the defense could argue that the
appropriate remedy for any unwarranted governmental intru-
sion into the joint defense relationship should parallel those
remedies traditionally afforded to improper intrusions into the
attorney-client relationship. Courts have excluded evidence
after finding an improper intrusion into the attorney-client rela-
tionship on Fourth Amendment grounds, and as an infringe-
ment on the Fifth Amendment right to due process and the Sixth
Amendment right to effective assistance of couffdeh court
may suppress not only evidence directly attributable to the Con-
stitutional violation, but also any “fruits” or derivative evidence
of the violation'*?

While suppression of the evidence is the normal remedy, dis-
missal may be appropriate in extreme cases. In cases involving
government intrusion into the attorney-client relationship vio-

Although the remaining members of the joint defense group lative of the Sixth Amendment, the defendant must establish

can prevent the cooperating witness from testifying as to anydemonstrable prejudice before dismissal is approptfate.
privileged matter and from introducing any privileged object or Additionally, a court may dismiss the case in particularly outra-
writing,*° the defense may not be able to stop the former jointgeous cases of governmental miscond¥fctThe outrageous
defense member from providing privileged information to the conduct defense is premised on a Fifth Amendment due process
government. Attorney proffers and witness debriefings provide violation *® For Fifth Amendment violations, dismissal may be

ample opportunity for privileged information to be disclo$¥d.

appropriate “where continuing prejudice from the constitu-

However, this seemingly advantageous position for the prose-tional violation cannot be remedied by suppression of the evi-

cution may actually undermine the government'’s case.

dence.?® Such a violation is raré? existing only when the

146. Id. at 713-14. The only harm suffered by Kiely was his inability to strike a bargain with the government before Régtlaedri4.

147.1d. at 713. Kiely alleged that a written agreement required the parties to preserve information as confitleRtiaher, an additional oral agreement required
the defense contractor to notify Kiely of an intention to enter into plea negotiations and to disclose information thaathy iooemded to reveal to the DAA.

148. Id. at 714.

149. MCM,supranote 9, M.. R. Bvip. 501(b)(4);see alsdUnited States v. Stotts, 870 F.2d 288, 290 (5th @, denied493 U.S. 861 (1989) (codefendants
precluded defendant from calling his former attorney to testify about statements made in a joint defense meeting condefairdatités innocence).

150. The military and federal systems recognize a crime fraud exception to the attorney client privilege. United Sithe8%.Nbh 138, 140 (C.M.A. 1992)
(“The lawyer-client privilege does not apply to ‘communications . . . which further a crime or fraud.™) (citing UnitedvStatesns, 857 F.2d 529, 540 (9th Cir.
1988),cert. denied492 U.S. 906 (1989)). This exception should apply to the joint defense privilege, particularly when the cooperatingjribdafarjse member
knows that other joint defense members are obstructing justice by hiding or destroying evidence; or providing false tegtiexwigwis, before the grand jury or
in an Article 32 hearing.

151. Stone & Taylorsupranote 33, at 1-7 (citations omitted). “A Fifth Amendment due process violation may occur when government interferenteneyn at
client relationship results in ineffective assistance of counsel or when the government engages in outrageous condustatdsnitddarshank, 777 F. Supp. 1507,
1519 (N.D. Cal. 1991). If the misconduct occurs after the initiation of adverse criminal proceedings, government inteiferthecattorney client relationship

may violate the Sixth Amendment right to coundeél. Further, the fruit of the poisonous tree exclusionary doctrine “applies to evidence obtained in violation of the
Sixth Amendment right to counsel as well as the Fifth Amendment right to due proltbs#.”1519 n.11 (citations omitted).

152. People v. Pennachio, 637 N.Y.S.2d 633, 635 (Sup. Ct. Kings County, 1995) (in the context of a joint defense relatitimshipfeiifdants can show that the
prosecutor interfered with their attorney-client relationship or otherwise show government misconduct, suppression & deideatoe would be appropriate”);
seeUnited States v. Schwimmer, 892 F.2d 237 (2d Cir. 19&9j, denied502 U.S. 810 (1991) (remanding to determine if government made derivative use of infor-
mation protected by joint defense/attorney-client privilege).

153. United States v. Ofshe, 817 F.2d 1508, 1515 (11th Cir. 1987) (criminal defense attorney wore a “body bug” for govElanadiing to client) (citing United
States v. Morrison, 449 U.S. 361 (198kpe alsdJnited States v. Melvin, 650 F.2d 641 (5th Cir. 1981).

154. Seee.g.Marshank 777 F. Supp. at 1524 (dismissing indictment). “It is an accepted principle of due process that police misconduct nu&ragecss dhat
the government will be absolutely barred from prosecuting the case.” United States v. Langer, 41 M.J. 780, 784 (A.FAGp.Q88E).

155. United States v. Ahluwalia, 807 F. Supp. 1490, 1494 (N.D. Calif. 280@B0 F.3d 1143 (9th Cir. 1994) (citing United States v. Russell, 411 U.S. 423 (1973));
accordLanger 41 M.J. at 784.
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government’s misconduct is “fundamentally unfair and ‘shock- relationship that may eventually foreclose the possibility of
ing to the universal sense of justicé?®’ securing an advantageous plea agreement.

Finally, confidential communications protected by the attor- Keeping the Genie in the Bottle
ney-client privilege are inadmissible at trial and erroneous
admission of such evidence may afford the accused an opportu- What can the military defense counsel for joint defense
nity for post-trial redress. When the error is prejudicial, the memberA do to preclude either the government or counsel for
findings of guilt may be set asid®. Harmless error may still  joint defense membes from using privileged information in
cause a reassessment of the sent®hdeor example, imdicks B’s Article 32 hearing and court-martial? In short, counsel
v. CommonwealtK! the Court of Appeals of Virginia, finding  should raise the privilege wherever and whenever possible.
prejudicial error, reversed a possession of heroin conviction
after the trial judge erroneously admitted the defendant’s confi- Initially, As attorney should seek to preclude use of the priv-
dential admissions to a codefendant’s attorney, in violation of ileged communication early in the criminal process by contact-
the joint defense privilegé? ing both defense and trial counsel to make them aware of the
issue and request that they not use the privileged communica-
When the government has not deliberately compelled thetions. Counsel should remind trial counsel of the United States
disclosure of information privileged by virtue of the existence Court of Military Appeal’s broad admonition ldnited States
of a joint defense relationship, suppression of evidence directlyv. Ankenythat the government is precluded from using improp-
or indirectly obtained from such disclosure would be inappro- erly divulged privileged communications “in any wa$g"Fur-
priate and contrary to public polié§?2 Under such circum-  ther, As defense counsel should ref#s counsel to Rules 1.6
stances there is no governmental misconduct to deter. and 1.9 of theArmy's Rules for Professional Conduct for Law-
yers arguing thal was his client by virtue of the joint defense
Further, if the inadvertent or innocent receipt of privileged doctrine and that any unauthorized disclosure of joint defense
information threatens the government’s case, prosecutors willcommunication would be unethical.
be extremely hesitant to accept the cooperation of former joint
defense codefendants. Under such circumstances, entering into Nothing preclude#s counsel from filing an objection to the
a joint defense relationship will effectively bar future coopera- use of the privileged information witis Article 32 investigat-
tion agreement& and ultimately threaten the continued exist- ing officer. The law of privileges applies during an Article 32
ence of joint defenses in criminal cases. Defense counsel willinvestigationt® and third parties may invoke the attorney-cli-
be extremely hesitant to enter into any form of joint defense ent privilege regarding their confidential communicatiés.

156. Marshank 777 F. Supp. at 1521-22 (citations omitted).
157. Ofshe 817 F.2d at 1516 (invoked only “in the rarest and most outrageous of circumstances.”).

158. Marshank 777 F. Supp. at 1523 (citation omittesige alsdJnited States v. Russell, 411 U.S. 423, 432 (1973); United States v. Bell, 38 M.J. 358, 373 (C.M.A.
1993) (Gierke, J., dissenting).

159. Seee.g.Nelson 38 M.J. at 716-17 (rape conviction reversed after communications protected by attorney-client privilege were erronetbedig\adrdefense
objection); United States v. Moreno, 20 M.J. 623 (A.C.M.R. 1985) (premeditated murder conviction set aside after imprepat afloasfidential communication

protected by clergy privilege).

160. United States v. Henson, 20 M.J. 620 (A.C.M.R. 1985) (attorney-client priviéegénited States v. Tipton, 23 M.J. 338, 345 (C.M.A. 1987) (marital privi-
lege).

161. 439 S.E.2d 414 (Va. Ct. App. 1994).
162. 1d. at 416.

163. SeePeople v. Pennachio, 637 N.Y.S.2d 633, 637 (Sup. Ct. Kings County 1995) (the privilege “should not be extended to erolceleewed from a vol-
untary disclosure of privileged common interest communications”).

164. United States Sentencing Guideline (U.S.S.G.) section 5 K1.1 provides that, upon motion by the United States, depart duaynward from the sentencing
guidelines to reflect the defendant’s substantial assistance. Frequently, defendants seek to cooperate with the prosdmutiorethuce their sentences. A defen-
dant’s ability to earn a 5K departure may be adversely affected by his inability to testify about incriminating statemdrytsodediendants in joint defense meetings
or about information obtained indirectly as a result of information obtained through the joint defense relationship.

165. 30 M.J. 10, 16 (C.M.A. 1990).

166. United States v. Martel, 19 M.J. 917, 922 (A.C.M.R. 1985); Mfiiranote 9, M.. R. Evip. 1101(d).

167. United States v. Romano, 43 M.J. 523, 529 (A.F. Ct. Crim. App. 1995).
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The right to assert the attorney-client privilege applies equally counsel can monitor the flow of information to the prosecution,
to nonparty joint defense members questioned about communishare information and resources among themselves, resolve
cations protected by the joint defense docttfieActing on insignificant factual inconsistencies or questions, identify and
behalf of A, counsel should be able to lodge an objection with investigate important inconsistencies, and prepare a unified
B's investigating officer to preclude consideration of privileged legal defense. In short, the joint defense doctrine contributes to
communications even thoughis not testifying at the proceed- the quality of legal representation.
ing.

However, joint defense relationships are fraught with poten-

Similarly, nothing in theManual for Courts-Martialor mil- tial problems. Defense counsel must ensure that the prerequi-
itary case law precludeSs counsel from seeking appropriate sites for the privilege have been satisfied before exchanging
relief at an Article 39(a) session bef@'s military judge. Mil- informatiort™*and must be prepared to contend with the ethical

itary Rule of Evidence 501(b) states that a claim of privilege and tactical problems associated with defecting joint defense
may be raised “ byny person” to “[p]revent another from members. Similarly, prosecutors should be prepared to meet
being a witness or disclosing any matter or producing any the litigation challenges presented by a unified defense front
object or writing.” Indeed, Military Rule of Evidence 512(a)(2) and be cognizant of the legal issues raised once a joint defense
contemplates the invocation of a privilege by a third piatty. member defects to the government.

Conclusion The joint defense doctrine presents both advantages and
danger to both sides of the bar and presents a fertile field for lit-
The joint defense doctrine provides a potentially effective igation. Ultimately, the military courts must determine the
means for parties with common legal interests to organize theimparameters of this legal doctrine.
efforts and present a unified front in virtually any type of legal
proceeding’ Joint defense relationships are particularly
effective in criminal cases involving multiple accused. Defense

168. Id.

169. The rule provides, in relevant part: “The claim of privilege by a person other than the accused whether in theopeeging r upon a prior occasion nor-
mally is not a proper subject of comment by the military judge or counsel for any party.” M@knote 9, M. R. Bvip. 512(a)(2).

170. “The rule with respect to privileges applies at all stages of all actions, cases, and proceeghngs. B/ . 1101(c);see alsdICM, supranote 9, M. R.
Evip. 1101(b) (“at all stages of all actions, cases, and proceedings”). In the federal system, privileges apply beforeuhe grtniadlition proceedings, criminal
preliminary examinations, sentencing determinations, probation revocation proceedings, arrest and search warrant detenchipaitiosiease proceedingspF
R. Evio. 1101(d). The military rule of privilege applicability is equally broad. Privileges apply at all courts-martial, Artele@8jons, Article 32 investigative
hearings, Article 72 vacation of suspension proceedings, and pretrial restraint determinationssupt@ibte 9, M.. R. Evip. 1101.

171. Because of the judicial view that a joint defense attorney represents all joint defense members for purposes ofitldefemseneffortsee supranote 90),

the potential problems associated with the break up of joint defense relationships, and the assumption of additionad ebl@aéomembers of the joint defense
effort by the accused’s attorney, Army Rule 1.7 ofRudes of Professional Conduct for Lawyeray apply. Accordingly, an attorney should discuss with the client
the possible disadvantages and additional obligations associated with joint defense relationships, and obtain the elignbefovasentering into such a relation-
ship. SeeAR 27-26,supranote 85, Rule 1.7, at 11. Further, Rule 1.6(a) appears to mandate client consent before an attorney may reveal comfidienitations

to other joint defense counskl. Rule 1.6, at 9 (“A lawyer shall not reveal information relating to representation of a client unless the client consemsuaitegion
....");see Romanal3 M.J. at 529 n.10 (“obtain client consent before revealing information to another defense lawyer, even one whoseanctat la@m concert

of interest”).
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Memorandum of Law: Trauvaux Preparatoireand Legal Analysis of
Blinding Laser Weapons Protocol

The first review conference for the 1980 United Nations Conventional Weapons Convention was held between 1994 and 1996. Tl
States Parties (including the United States) adopted an Amended Protocol Il on landmines, booby traps, and other devices, and ¢
new protocol IV on blinding laser weapons. On 5 January 1997, President Clinton submitted both the Amended Protocot1l and Pro
tocol IV to the Senate for its advice and consent as to ratification. The following memorandum was prepared by Mr. Wk$Jays Par
Special Assistant to The Judge Advocate General, Law of War Matters, who was the principal United States negotiatonder the bli
ing laser protocol. It is a historical record and analysis of that protocol.

DAJA-IO (27-1a) request of the Secretary General to establish a group of govern-
MEMORANDUM OF LAW mental experts to prepare the review conference. On 22
SUBJECT: Travaux Preparatoire@nd Legal Analysis of = December 1993, States Parties to the UNCCW submitted a let-
Blinding Laser Weapons Protocol ter to the Secretary-General, asking him to establish a group of

experts to facilitate preparation for a review conference, and to
1. The first session of the United Nations Review Confer- convene a review conference. Four sessions of meetings of
ence (Review Conference) of the States Parties to the 198@overnmental experts preceded the convening of the Review
Convention on Prohibitions or Restrictions on the Use of Cer- Conference.
tain Conventional Weapons Which May Be Deemed to be
Excessively Injurious or to Have Indiscriminate Effects The regulation or prohibition of lasers has been the subject
(UNCCW) drafted and adopted a fourth protocol to that con- of international consideration for more than two decades. Dis-
vention on blinding laser weapons. This memorandum hascussions of lasers at conferences of government experts hosted
been prepared ast@vaux preparatoiregnd legal analysis of by the International Committee of the Red Cross (ICRC) at
that protocok Lucerne (1974) and Lugano (1976) to consider the legality of
the use of certain conventional weapons were inconclusive. At
2. Background. The UNCCW is a treaty prepared by a the conference that drafted and adopted the UNCCW, a Swed-
United Nations conference bearing the same name as the title ash proposal to ban lasers received little support and was not
the treaty, which met in Geneva between 1978 and 1980. Itaccepted.
concluded its work on 10 October 1980, by adopting a conven-
tion and three protocols. Protocol | prohibits any weapon the Following the 1980 conference, Bo Rybeck, Surgeon Gen-
primary effect of which is to injure by fragments not detectable eral of Sweden, tasked a Swedish Army officer to conduct a
by x-ray; Protocol Il regulates the use of landmines, booby study of the military, medical, and legal consequences of battle-
traps, and other devices; and Protocol Il regulates the use ofield use of lasers. The dissertation by Major General Bengt
incendiary weapons. The UNCCW entered into force on 2 Anderberg formed the basis for a renewed effort by Sweden to
December 1983. The United States became a party to the Corregulate or prohibit the use of antipersonnel laser weapons or
vention and its Protocols | and Il on 24 September 1995, sixother lasers for systematic blinding of enemy combatants.
months after deposit of its instrument of ratification. When initial efforts (1986 to 1988) were unsuccessful, Sweden
sought and gained the assistance of the ICRC. The ICRC
By the terms of article 8, paragraph 3 of the convention, anyhosted four meetings of experts on the subject between 1989
State Party to the convention may call for a review conferenceand 1991 and published a report in 1993 entiBéidding
ten years following its entry into force. On 9 February 1993, Weapons With the call by France for a Review Conference,
France made a request to the Secretary-General of the Unite@weden and the ICRC initiated a major international effort to
Nations, in his capacity as depositary of the convention and itsenlist support for a blinding laser weapon protocol.
three protocols, to convene a review conference for the purpose
of amending and updating Protocol Il. On 16 December 1993, The United States position from 1974 to 1995 did not favor
by its resolution 48/79, the General Assembly approved the a blinding laser weapon protocol. Unlike other conventional
weapons under discussion, there was no evidence to support the
threat voiced by Sweden.Blinding is not a new battlefield

1. This memorandum is based on the author’s participation as a member of the United States Delegation to the 1978-8i@ ke feeence that promulgated
the UNCCW; as a United States representative in international meetings between 1986 and 1991 on the subject of a firatowplasets; as a member of the
United States Delegation in discussions of this protocol in the four Meetings of the Group of Governmental Experts thePRepaeatConference of States Parties
to the 1980 United Nations Conventional Weapons Convention (1994-95) that preceded the Review Conference; and partiegpsdioe icapacity in the first and
final sessions of the Review Conference, which were held in Vienna from 24 September to 13 October 1995 and Geneva froon3221a8pli996, respectively.

2. To date, there is no record of a case of a battlefield laser causing permanent blindness, as the term blindness RrdefowdV.
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phenomenon, and blinding by a laser was not viewed as worsdy Sweden and the ICRC to enlist political support for a laser
than other, lawful mechanisms for causing blinding, other protocol had proven to be moderately successful. Upon conclu-
injury, or death to combatants. sion of that session, the decision was made to reconsider the
United States position before the Review Conference convened
Lasers had become essential tools on the modern battlefieldin September 1995.
enhancing communication, rangefinding, and weapons guid-
ance. Laser programs to counter enemy optical and electro- There were two major legal factors in this reconsideration
optical devices were under development, as were lasers for strggrocess. Each will be discussed concurrently in the context of
tegic applications, such as theater missile defense. Opinions bgevelopment of the revised United States position and as each
the Judge Advocates General of the Navy and Army in 1984was considered in the Review Conference.
concluded that injury to combatants ancillary to the use of
lasers for rangefinding, target acquisition, or other materiel pur-  As indicated, the United States did not and does not regard
poses was not prohibited by the law of war. The United Statesthe use of a laser to blind or to cause other eye injury to an
opposition to a laser protocol was based in part on a concerrenemy combatant as constitutimgnecessary suffering vio-
that any protocol would affect lawful uses, which could place lation of the law of warStates Parties involved in the negotia-
civilian populations and individual civilians at greater risk from tions agreed that lasers had become an important tool on the
less-accurate delivery of conventional munitions while relin- battlefield and that blinding ancillary to their use or use as other
quishing or diminishing a lawful enhancement of tactical capa- than antipersonnel weapoper sewas inevitable and lawful.
bilities that enables United States forces to fight more Even for the few States Parties (such as Sweden) that sought
effectively. language to prohibit intentional laser blinding, it had proven
impossible in the discussions of the Group of Governmental
A 1988 opinion by The Judge Advocate General of the Experts to draft language that would prohibit intentional blind-
Army, with the concurrence of the offices of the Judge Advo- ing while acknowledging the legality of ancillary blinding. The
cate Generals of the Navy and Air Force, concluded that use ofssue of addressing individual intent seemed insurmountable
a laser as an antipersonnel weapon would not violate the law ofind was of major concern to a number of delegations that were
war prohibition onsuperfluous injuryor unnecessary suffering  the more active participants in the laser negotiations, including
contained in article 23(e) of the Annex to Hague Convention IV the United States, the United Kingdom, Australia, France, Can-
Respecting the Laws and Customs of War on Land of 18 Octo-ada, Argentina, Denmark, and Russia.
ber 1907. This became and remains the position of the United
States. It was feared that a blinding laser weapon protocol In recognition of this, there was a desire to shift the focus of
would establish an exception to long-standing law of war prin- the protocol from battlefield use to creation of a national-level
ciples by prohibiting the lawful use of a lawful weapon or sys- obligation. This would provide the battlefield commander or
tem against a combatant. Concern was expressed that ankaser device user the same right to assume the lawfulness of the
protocol would have an inhibiting effect on legitimate employ- laser devices as he or she has for other issued weapons or
ment of lasers by battlefield commanders of States Parties, feardevices! This would also entail a shift from a law of war
ing that they or operators of laser systems could be charge@pproach to one more characteristic of arms control agree-
with war crimes if captured. Spurious charges of war crimes ments.
was a basis for denial of prisoner of war status to U.S. military
personnel entitled to such status when captured by North Viet- The second factor entailed addressing Swedish concerns
nam during the Vietnam War. This precedent weighed heavily about use of a laser for systematic, intentional blinding. Tradi-
in development of the United States position. The United tionally the issue could have been resolved by prohibiting the
States also opposed a laser protocol because time devoted to itse of lasers to permanently blind as a “method of warfare.”
formulation would detract from the primary purpose for the The original Swedish proposal contained language prohibiting
Review Conference, which was the redrafting of Protocol Il in the use of “laser beams as an antipersonnel method of war-
order to address the more serious problem of the misuse ofare.”™
landmines in some parts of the wotld.
Method of warfards one of two historic phrases in the law
At the same time, the United States had neither plans noof war. Although neither phrase has an agreed definition,
proposals for development of a blinding laser weapon. By themeans of warfargraditionally has been understood to refer to
fourth and final session of the United Nations-hosted meetingsthe effect of weapons in their use against combatants, while
of the Group of Governmental Experts in January 1995, effortsmethod of warfareefers to the way weapons are used in a

3. Many of these points were expressed in a 1 February 1995 letter from President William J. Clinton to Senator Pdtsick J. Lea

4. The presumption of legality is reinforced by Department of Defense Directive 5000.1, which requires a law of war réweapbas by the Judge Advocate
General of the proponent department.

5. CCW/CONF.I/GE/CRP.3 (16 May 1994).
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broader sense. Thusgansonsiders the legality of the way in  the more vocal, the United States did not necessarily hold the

which a projectile or its fragments, for example, kill or injure most extreme position on this issue.

combatants. As an illustration, Protocol | of the UNCCW

makes the use of fragments not detectable by X-ray a prohibited On 29 August 1995 Secretary of Defense William J. Perry
approved a new Department of Defense policy on blinding

means of warfare

lasers. It stated:

In contrastmethodweighs the way in which weapons may
be employed, particularly where employment may have an
adverse effect on civilians not taking a direct part in the hostil-
ities. The prohibition of poison or poisoned weapons contained
in article 23(a) of the Annex to Hague Convention IV of 1907
is a prohibition on aneans of warfarewhile the customary
practice of condemning the poisoning of wells prohibits a
method of warfare Likewise, starvation of an enemy nation
has been anethod of warfaredestruction of crops and execu-
tion of a blockade are twmeansby which themethodcould be
accomplished. Had this historic distinction been maintained
betweermeans of warfarandmethods of warfarea provision
along the lines noted above might have been possible in the
laser protocol.

Unfortunately, a certain degree of confusion and overlap
between the two concepts has occurred over the past two
decades. In an effort to update the 1907 Hague Convention 1V,
the following language was written into article 35 of the 1977
Additional Protocol I: “In an armed conflict, the right of the
Parties to the conflict to choose methods or means of warfare is
not unlimited . . . . It is prohibited to employ weapons, projec-
tiles, and material [sic] and methods of warfare of a nature to
cause superfluous injury or unnecessary suffering.”

The [DoD] prohibits the use of lasers specif-
ically designed to cause permanent blindness
of unenhanced vision and supports negotia-
tions prohibiting the use of such weapons.
However, laser systems are absolutely vital
to our modern military. Among other things,
they are currently used for detection, target-
ing, range-finding, communications, and tar-
get destruction. They provide a critical
technological edge to U.S. forces and allow
our forces to fight, win, and survive on an
increasingly lethal battlefield. In addition,
lasers provide significant humanitarian bene-
fits. They allow weapon systems to be
increasingly discriminate, thereby reducing
collateral damage to civilian lives and prop-
erty. The [DoD] recognizes that accidental or
incidental eye injuries may occur on the bat-
tlefield as the result of the use of legitimate
laser systems. Therefore, we continue to
strive, through training and doctrine, to min-
imize these injuries.

This policy statement and supplemental guidance contained

The first paragraph merged the two phrases. The secondn a memorandum signed the same day by Secretary Perry
usedmethods of warfarevheremeans of warfarenay have became the basis for the revised United States position, the
been more accurate. Its predecessor provision, article 23(e) ofiegotiation guidance for the United States Delegation, and the
the Annex to the 1907 Hague 1V, prohibited the employment of statement delivered by Ambassador Michael J. Matheson in the
“arms, projectiles, or material [sic] of a nature to cause super-Review Conference plenary session on 27 September 1995.
fluous injury,” that ismeans of warfare. The United States position in turn became a primary basis for

drafting the text of Protocol 1V on Blinding Laser Weapons.

The result of this confusion of terms precluded support by
the United States for use of the phrasethod of warfare.It The Review Conference was convened in Vienna on 24 Sep-
was feared that use of the phrasethod of warfareould lead tember 1995. Ambassador Wolfgang Hoffmann of Germany
to a prohibition on the lawful employment of laser devices was appointed as Chairman of Committee Ill, the Laser Work-
(such as rangefinders, jammers, or target designators) or thaihg Group. Committee Il met four times over the next two
ancillary blinding could result in war crimes allegations. weeks in its preparation of Protocol IV.

The United States was joined in its opposition to use of the  This historical background is important to understanding the
phrasemethod of warfardy other delegations that were major results of the Vienna negotiations of Protocol IV and its text.
participants in the drafting of Protocol IV, most notably the
United Kingdom and France. In a meeting with nongovern- 3. Protocol negotiation and analysis.Protocol IV consists
ment organizations on 6 October 1995 (during the first sessionof the following articles:
of the Review Conference), Swedish delegate Marie Jacobsson
stated that States Parties other than the United States had “real
problems” with use ofmethod of warfargthat is, that while the
concern expressed by the United States may have been one of

a. Article 1. The text of Article 1 states:

6. Starvation of civilians or an enemy civilian population as a method of warfare is now prohibited by Article 54 of tRet®0r | Additional to the Geneva
Conventions of August 12, 1949. Although the United States is not a party to Additional Protocol I, United States pobhcyiem@sonsistent with the prohibition
contained in Article 54.
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It is prohibited to employ laser weapons spe- supplemental memorandum of the Secretary of Defense was

cifically designed as their sole combat func- explicit in directing that “the protocol should not prohibit the
tion or as one of their combat functions to intentional use of a laser designed for other purposes to cause
cause permanent blindness to unenhanced permanent blindness.”

vision, that is to the naked eye or to the eye

with corrective eyesight devices. The High Finally, although Article 2 requires use of a laser device in a
Contracting Parties shall not transfer such manner consistent with the spirit and intent of the Protocol, the
weapons to any State or non-State entity. delegations could not agree that a soldier should be criminally

responsible if, in aimn extremissituation, he employs a laser
As the delegate from Sweden observed in the fourth anddevice against an enemy combatant to save the user’ life.
final meeting of the Laser Working Group on 6 October 1995, However, a laser meeting the Article 1 criteria for a blinding
Protocol IV is a unique step in combining law of war and arms laser weapon is prohibited from any use, whether for individual
control mechanisms. The first sentence of Article 1 follows or systematic, intentional blinding.
arms control lines by creating a national obligation to forego
the use on the battlefield of a laser weapon of the type described In accordance with the 29 August 1995 supplemental guid-
in the balance of the sentence, rather than establishing that aance of the Secretary of Defense, Article 1 does not prohibit
antipersonnel laser weapon is inconsistent with the law of warresearch, development, manufacture, or possession of such a
prohibition onunnecessary suffering weapon (such as to test and to evaluate laser protection equip-
ment, or possession of foreign laser equipment [including anti-
As Sweden stated in the first meeting (29 September 1995)ersonnel laser weapons whose battlefield use is prohibited by
of Committee Il (the Laser Working Group), the intent of the Article 1] for research, testing, and evaluation).
protocol is clear: to prohibit battlefield use of antipersonnel
laser weapons in order to prevent systematic, intentional blind- Employment of a laser is prohibited by the Protocol if, and
ing of combatants. It does not, and was not intended to, pro-only if, it meets each of four criteria:
hibit the use of laser systems for rangefinding, jamming,

dazzling, communications, weapons guidance, or attack or (a) Itis a weapon

destruction of materiel. The intent also was to restrttle-

field (i.e., tactical) lasers. The Protocol does not affect possible (b) specifically designed

strategic or theater laser defense systems unless such a system

meets the criteria for a blinding laser weapon contained in Arti- (c) to cause permanent blindness
cle 1. Establishment of an obligation at the national level on

design and deployment, rather than promulgation of a rule for (d) to unenhanced vision.

battlefield employment, was intended to provide an assurance
to military commanders that laser systems on the battlefield are Choice of the terrveaporwas intentional to distinguish the
lawful, while avoiding the more complex, difficult issues of prohibited system from lasers which are used for rangefinding,
mens rea and individual criminal responsibility. jamming, dazzling, communications, weapons guidance, and
similar purposes. The criteria of designing a weapon to cause
Neither the prohibition in Article 1 nor anything else in Pro- intentional, permanent blindness (that is, injury to humans) dis-
tocol IV establishes, nor was it intended to establish, that antinguishes the intended prohibition from a laser specifically
individual, intentional act of blinding by a laser constitutes designed to attack or destroy materiel, such as a missile. Fur-
unnecessary sufferingr is otherwise a violation of the law of ther definition oflaser weaponvas strongly resisted by a num-
war, for several reasons. The first reason was the unwillingnesder of delegations for a number of reasons, including time
of most delegations, including the United States, to concludeconstraints. While the many rangefinders, jammers, or anti-
that blinding by a laser is worse than blinding by other conven-materiel lasers may have more than sufficient power to cause
tional weapons or other battlefield injuries (such as quadriple-permanent blindness to an individual, it is the intent of the pro-
gia) or death. The second reason was a desire expressed bygaam, generally stated in the operational requirement docu-
number of delegations, including the United States, to avoid anment, that determines whether or not the laser falls within
offense based upon mens rea. For these reasons, guidance Rvotocol 1V's prohibition on battlefield use. Due to a duality in
the United States delegation contained in the 29 August 1995aser capabilities, no clearer distinction was possible.

7. Arecent article by the delegate of the International Committee of the Red Cross who participated in the negotiagetly dhedares that “[i]t goes without
saying that the Protocol bans the deliberate blinding of both soldiers and civilians.” Louise DoswaNeBefkptocol on Blinding Laser Weapohsr'L Rev. oF

THE Rep Cross May-June 1996, at 293. This statement is inconsistent with the frequently stated intent of the United States delebatathemdelegations that
drafted the Protocol, which, as the ICRC delegate acknowledges, “was not contested by delegt@in®d?2. For the reasons stated herein, the Protocol contains
no language, and was intended to contain no language, banning the deliberate blinding of an enemy soldier or any otthet coigtitichise individual mens rea.

In contrast, Article 14(2) of the Amended Protocol Il on landmines, booby traps, and other devices contains explicit tartheagegbsition of penal sanctions on
individuals violating the provisions of that protocol, which was negotiated concurrently with Protocol IV.

8. As indicated, these criteria originated in the 29 August 1995 Secretary of Defense policy statement.
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Specificallywas carefully chosen ovprimarily based upon  or the drafting of an unnecessarily complex protocol in the lim-
the ordinary meaning of each term, even though (as noted in théed time available. Consequently, the provision was limited to
preceding paragraph) the power of a laser may permit it to havaransfer.
dual potential. Virtually any laser may cause eye injury, includ-
ing permanent blindness, under the right circumstances, and The prohibition on transfer was cleared by the Departments
any laser with adequate power to jam, damage, or destroy (e.gof Defense and State and the Arms Control and Disarmament
an electro-optical device) could have sufficient power to causeAgency in the course of the negotiations; however, further
damage, including permanent blindness, to unenhanced visionexamination of the ban on transfer raises a potential problem
Conversely, a laser device that is eye safe at all ranges wouldhat relates directly to the ability of a State Party to verify treaty
likely lack the power to perform missions such as jamming or compliance. The prohibition on transfer may limit or prevent
weapons guidance. The termnparily would have meant that  United States agencies from obtaining and examining foreign
the laser in question was designgdefly to blind, thereby laser devices suspected of meeting the criteria set forth in Arti-
allowing a laser whose primary purpose (in quantitative terms,cle 1.

50.1%) was to jam, but that had a secondary purpose (49.9%)

of blinding. This would have undermined the purpose for, and The intent of the drafters was to prevent the transfer of a

the intent of, the protocol. laser weapon which meets the Article 1 criteria to a State or
non-State entity, to prevent proliferation, and to minimize the

Specificallymeans “explicit,” that is, an intended or stated risk of their illegal battlefield use. The transfer provision would
purpose. While the duality of capability of many lasers may not prohibit the United States from receiving a laser weapon, as
make this difficult to ascertain where the operational require- the obligation is on the transferor rather than the transferee. It
ment document does not state it as one of a laser’s capabilities]oes not prevent: (1) the transfer of a laser device that is not

specificallywas regarded as more objective thmimarily. established to be a laser weapon, (2) the receipt of a laser
Individual States Parties are then under an obligation to ensuraveapon from a non-State Party, (3) the recovery of a laser
good-faith implementation of the Protocol. weapon from a battlefield, or (4) the examination of a laser

weapon while in the hands of another State Party. Thus, if State
The clause “as their sole combat function or as one of theirParty A acquires a suspect laser, it may not permanently trans-
combat functions” is redundant in view of the acceptance of fer that laser to State Party B if it determines that the laser is in
specifically However, some delegations felt it was both com- fact a laser weapon prohibited by the Protocol. However, State
plementary and necessary, and it was retained in the final formA may allow State B to study, test, and examine the weapon
of the protocol. within the territory of State A, or State A authorities may loan
it to State B for the same purposes.
Permanent blindneswill be discussed in the analysis of
Article 4. Summary. Since the first sentence of Article 1 explicitly fol-
lows the 29 August 1995 policy statement of the Secretary of
Unenhanced visiolis directly related to the acknowledg- Defense, it is consistent with the interests and policy of the
ment in Article 3 of the inevitability of some eye injury and its United States. For reasons stated in this analysis, the prohibi-
lawfulness as the result of laser use against electro-optical andion on transfer may limit U.S. intelligence and verification
optical equipment. As the first sentence of Article 1 states, efforts. It should not impede U.S. ratification and, indeed,
unenhanced visiomeans “the naked eye or . . . the eye with would remain a problem whether the United States makes a
corrective eyesight devices,” such as glasses or contact lens. favorable or unfavorable decision as to ratification.
does not mean bhinoculars, a telescopic sight, night-vision gog-
gles, or similar devices used to increase visual capability above b. Article 2. Article 2 states: “In the employment of laser
that required by an ordinary person to perform routine tasks,systems, the High Contracting Parties shall take all feasible pre-
such as reading or driving an automobile. cautions to avoid the incidence of permanent blindness to unen-
hanced vision. Such precautions shall include training of their
The second sentence of Article 1 is the culmination of an armed forces and other practical measures.”
original proposal by Austria, which received support from Bel-
gium, Cuba, and Canada, to prohibit the development, produc- In meetings with members of the Swedish delegation, it was
tion, stockpiling, or transfer (as well as use) of a laser whose us@pparent that a concern remained that while Article 1 prohibits
is prohibited by the Protocol. The United St&taslia, and a battlefield use of a specific antipersonnel weapon, nonetheless
number of other nations opposed limits on development, pro-an unscrupulous State or members of its military forces could
duction, and stockpiling, expressing concerns as to verificationemploy laser rangefinders or other devices to the end Sweden
sought to prevent—systematic, intentional blindihgAt the
same time, the Swedish delegation was aware of the concerns

9. The 29 August 1995 supplemental guidance of the Secretary of Defense expressly directed the U.S. Delegation to inpigee dry¢lopment, production,
or stockpiling. Transferwas not mentioned.
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of the United States and other delegations with regard to a proPerry. Other practical measures would include doctrine and
vision condemning laser blinding asreethod of warfare.It rules of engagement. Although the Secretary of Defense used
also was aware that a number of delegations, including thethe termdoctrineas an example in his 29 August 1995 policy
United States, could not accept language that would make it sstatement, some States Parties were reluctant to use the term
war crime to use a laser device to blind under any and all cir-(even as an example) because their military forces do not rely
cumstances. on doctrine to the extent that United States forces do. Conse-
quently, “other practical measures” was substituted.
Article 2 is compromise language drafted by delegates of
States Parties from Sweden, the Netherlands, the United King- Article 2 does not, and was not intended to, prohibit blinding
dom, France, and the United States the request of the Chair- by laser as anethod of warfare The smaller group of five that
man of the Laser Working Group during its third meeting on 4 drafted Articles 1 through 3 at the request of the Chairman of
October 1995. Article 2 is intended to meet a concern of thethe Working Group had as their intent avoidance of the term
Swedish delegation—that is, not to undo with the one handmethod of warfardor reasons stated previously.
what the other hand accomplished in Article 1. It does not
make the use of a laser device to intentionally blind an enemy A statement offered by Iran (not a State Party) in the last
combatant a violation of the Protocol or the law of war, but informal Laser Working Group meeting on 6 October 1995 that
admonishes States Parties to take “feasible precautions” in theithe Protocol should be interpreted as meaning that any inten-
employment of laser devices to prevent systematic use of lasetional blinding is illegal was immediately challenged by the
devices for blinding and to minimize the risk of what would be head of the United States delegation. In that same session,
tantamount to a violation of the spirit and intent of the Protocol. Mexico stated that the Protocol prohibits the use of lasers as a
means or method of warfare, while Ecuador stated that the pro-
The UNCCW defineeasible precautionisi Article 1, para- tocol prohibits blinding laser weapons as a means of warfare.
graph 5 of Protocol Il (Incendiary Weapons), stating teat
sible precautionsare those precautions which are practicable  These statements are not supported by the negotiation his-
or practically possible taking into account all circumstances tory, and statements by the States Parties who drafted articles 1
ruling at the time, including humanitarian and military consid- through 3—Sweden, France, the Netherlands, the United King-
erations.” Although the United States elected not to become adom, and the United States—are to the contrary. Neither Iran,
party to Protocol IIl at the time of its ratification of the Mexico, nor Ecuador repeated its statement in the final formal
UNCCW, the Departments of State and Defense and the Joinsession of the Laser Working Group that followed the informal
Chiefs of Staff agreed with the definition fifasible precau-  working group meeting, or in the Conference’s final plenary
tionsat the time of its incorporation into Protocol Il (1989), meeting®® In contrast, in the final, formal session of the Laser
and no objection to the definition has been expressed in subseworking Group on 6 October 1995, the Netherlands and
guent reviews. France—both participants in the smaller drafting group—
offered statements that Protocol IV does not prohibit blinding
The examples of precautions which are written into Article by laser as anethod of warfare.Their statements were not
2 (training and “other practical measures”) are illustrative challenged?
rather than exhaustive. The language parallels that contained in Summary. Article 2 was drafted in a way that would carry
the 29 August 1995 policy statement by Secretary of Defensethe spirit and intent of Article 1 over to the employment of laser

10. Although the termmass blindingandsystematic, intentional blindingere used in these meetings and in the very informal 4 October 1995 drafting session
(discussednfra), the latter more accurately captures the intent of the drafters. This always was the intent, as confirmed in a pdgfRt@yléiegateseel.
DoswaLp-BEck, BLINDING LASER WEAPONS para. 2.4.2.1 (Human Rights Centre, University of Essex, 1995), which states that “[i]Jt was thought that this . . . would
fulfill the need of preventing large numbers of persons [from being] intentionally blinded, which is what is feared anpulgest persons . . . ."

11. The special drafting group appointed by the Chairman of the Laser Working Group consisted of the representativas MaBedadeobsson; the Netherlands,
Gert-Jan van Hegelsom; the United Kingdom, Henry Pugh and Lieutenant Colonel David Howell; France, Phillippe Sutter; &ad States, the author of this
article. This group drafted Articles 1 through 3 and agreed to submit them to the Laser Working Group as an indivisibleTpmydwere accepted as such by the
Laser Working Group and the conference.

12. This statement is based on the personal knowledge of the author of this article, who was the member of the Unitth&tiatesedp@onsible for negotiation
of Protocol Ill.

13. Under the terms of Article 8, paragraphs 3(a) and (b) of the UNCCW, States not parties may participate in a reereecasfadvservers; the same privilege
is extended to the ICRC. But only States Parties to the UNCCW may vote for amendments to the UNCCW or its protocols,mofocaks. This language was
intended as an incentive for States to ratify or accede to the UNCCW and its protocols. The language was also inteetéa tBtptewvhich is not a party from
offering proposals which would bind States Parties but by which the non-State Party would not be bound. Similarly, cahysskapt&tates Parties are germane to
the negotiating history of the UNCCW and its protocols.

14. The article by the ICRC delegaseéDoswald-Becksupranote 7) errs again on page 292 in stating that Article 2 means that “if lasers are used to counter optical

equipment, particular efforts would have to be made to avoid blinding individuals, as in practice such lasers would bseheuadsizard to eyesight.” As indi-
cated in the discussion afnenhanced vision, the ICRC statement is not consistent with the drafting intent of the States-Parties.
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devices other than weapons, without making it a war crime tovehicle periscopes) optical systems. Guidance for the United
use a laser to permanently blind an enemy combatant, and t&tates Delegation was specific in its preference for the broader
avoid any confusion that may have resulted from the use of thecategory, stating in part that the delegation should “seek to clar-
termmethod of warfare Its language is consistent with the 29 ify that ‘unenhanced vision’ means vision that is not enhanced
August 1995 supplemental guidance provided by the Secretarywith optical devicesd.g, night vision scopedinoculars, tele-
of Defense. scopesand video cameras) . . . ."” [emphasis added]. This pref-
erence was strongly supported by other key delegations, such as
c. Article 3. Article 3 provides: “Blinding as an incidental the United Kingdom, France, Russia, and China, and it is
or collateral effect of the legitimate military employment of unlikely that consensus on a laser protocol could have been
laser systems, including laser systems used against opticahchieved without the use of the broader t&rm.
equipment, is not covered by this Protocol.”
Finally, the termoptic was chosen with complete awareness
The decade of debate over a laser protocol had led all particthat counter-optics laser use may result in permanent blinding.
ipants to appreciate that the legitimate use of lasers for the varAs a delegate from the Netherlands observed during a 3 Octo-
ious missions previously identified inevitably could, and in all ber 1995 working group meeting, the prohibition sought in Pro-
likelihood would, result in some cases of loss of vision by com- tocol IV was against systematic, intentional blinding. A
batants. It was essential to acknowledge this as inevitable andumber of delegations were unwilling to accept any provision
lawful. This was recognized in the guidance for the United that might suggest that counter-optic blinding is an illegal act.
States Delegation and by all States Parties in the Vienna nego-
tiations and was not a subject of debate. Two nongovernment organizations, the ICRC and Human
Rights Watch, lobbied heavily but unsuccessfully between the
The clause “including laser systems used against opticalthird and fourth meetings of the Laser Working Group for the
equipment” was suggested by the ICRC in draft language it cir-use of the narrower teredectro-optic(contrary to the draft pre-
culated in July 1995. It was incorporated into the United Statesviously offered by the ICRC). Adoption of the narrower term
guidance and was subsequently offered by Ambassador Mathewould have resulted in an inconsistency in the Protocol. The
son in his 27 September 1995 plenary statement. Similar lanStates Parties were unwilling to prohibit the use of a laser to
guage was contained in a working paper submitted to theblind an individual soldier, that is, to make such use a war
Review Conference by the Netherlands on 29 September 1995rime. For example, had Article 3 used the tetettro-optical
and the clause became a part of the Laser Working Group’snstead of the broader teraptical, it would have implied that
draft in the course of its 2 October 1995 session. It was retainedhe incidental blinding of a soldier using a sniperscope would
by the small five-delegation drafting group during the 4 Octo- be illegal when his intentional blinding would not be. The nar-
ber 1995 meeting mentioned in the review of Article 2. rower alternative was impractical, and the ambiguity that its use
would have caused was undesirable. The special drafting group
The clause serves several purposes. First, it complementappointed by the Chairman of the Laser Working Group deter-
the prohibition in Article 1 against the use of a laser weapon mined that the broader category was preferable. Ultimately, the
specifically designed to permanently blind unenhanced vision Laser Working Group and the States Parties participating in the
Battlefield optics are used to enhance vision to aid enemyReview Conference agreed and adopted this language by con-
employment of weapon systems, and, in many respects, thegensus.
are critical to the most effective use of those syste@esond,
the clause is an acknowledgment that a variety of optics may be Summary. The language of Article 3 is consistent with the
in use on the battlefield and that some of these optics increasguidance for the United States Delegation, and it is essential to
the risk of eye injury by amplifying the power of a laser beam the future success of the laser protocol. It recognizes the inev-
that may be projected through the optic into the user’s eye. Foiitability of eye injury as the result of lawful battlefield laser use
example, one United States soldier apparently suffered this typeand is an important collateral step in avoiding war crimes alle-
of injury to one eye during Operation Desert Storm. gations where injury occurs from legitimate uses.

Third, the broader term “optic” was preferred over “electro-  d. Article 4. Article 4 states: “For the purpose of this Pro-
optic” because a laser device used for jamming enemy opticsocol ‘permanent blindness’ means irreversible and uncorrect-
cannot discriminate between non-direct view (electro-optical able loss of vision which is seriously disabling with no prospect
devices such as television, infrared, and night vision devices)of recovery. Serious disability is equivalent to visual aculity of
and direct view (binoculars, sniper scopes, and some armoredess than 20/200 Snellen measured in both eyes.”

15. The article by the ICRC delegaseéDoswald-Becksupranote 7) errs once again on page 294 in asserting that “If lasers were used against direct optics, such
as binoculars . . . [sJuch blindness could hardly be called ‘incidental or collateral’ as it would be deliberate and @iredbmitted, therefore, that according to
normal interpretation of Article 3 the phrase ‘including laser systems used against optical equipment’ could not be itiseid édhegdeliberate blinding of persons

using binoculars or other direct [sic] optics.” Again, this statement repeats an argument against use afjttie @smpposed telectro-optig offered by the ICRC
delegate during the session, but that was not accepted by the delegates who drafted this language. It is also caagiteotdhbelelegations in using the words
unenhanced visioim Articles 1 and 2.
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vention and its protocols. These mechanisms were accepted by
Article 4 proved to be the most difficult and time-consuming the United States at the time of its ratification of the UNCCW
provision to draft because there is no agreed international defi-and its Protocols | and Il. No UNCCW Convention provisions
nition for permanent blinding which is suitable for use with ref- were changed by the Review Conference.
erence to battlefield laser injury. Definitions which had been
considered are for other purposes, such as percentage of dis- Summary. There are no legal issues with respect to this pro-
ability, or with a view to establishing visual acuity for an indi- vision.
vidual suffering from progressive visual deterioration, such as
cataracts. The new technology of battlefield laser injury has f. Scope. The Protocol contains no provision regarding its
brought with it a need for a definition that approaches the issuescope of application. The treaty’s scope of application (Article
from an entirely different angle than those related to deteriora-1) extends to international armed conflicts only. At the time of
tion from disease or percentage of disability. the drafting and adoption of Protocol IV, participants were
aware that a broadened scope for Protocol Il (Landmines,
Two opposing views were offered in pursuit of a definition. Booby-traps, and Other Devices) was being considered to
Some, including nongovernment organizations representing theextend the scope of the latter to internal conflicts. There was
blind or visually impaired, argued against a definition, in part agreement that the scope of Protocol IV would be deferred until
because of their experience a decade earlier in seeking a globahat of Protocol 1l was resolved, and a general understanding
definition (and discovering there were at least thirty-two defi- existed among participants in the Review Conference that the
nitions, some significantly less scientific than others). As the scope of Protocol IV would be the same as for Protocol Il. To
Protocol was to establish compliance, however, the Unitedthis end, the Report of Committee Il [Laser Working Group]
States and some other States Parties felt that it was imperativetated: “[d]uring the course of negotiations on the draft text, the
to have a definition that was as precise as possible. Committee decided to leave the question of scope . . . to the
decision of the Drafting Committee of the Review Conference,
The first sentence of Article 4 is based upon the official def- pending the agreed text on scope negotiated in Main Committee
inition for blindness of the United Kingdom. The second sen- Il [Landmines Working Group]*
tence and the visual acuity standard (as opposed to a percentage
of loss of vision) was incorporated at the insistence of the This understanding was reflected in Resolution 2 adopted by
United States to provide an objective standard to complementhe XXVIth International Conference of the Red Cross and Red
the British formula. The Article was adopted by consensus Crescent held in Geneva in December 1995, which states that:
within the Laser Working Group with a realization that the issue “[w]ith regard to blinding and other weapons . . . [the ICRC]
merits further consideration by the scientific community. If a welcomeghe general agreement achieved at the Review Con-
better definition results from future efforts, it may be offered as ference that the scope of application of this Protocol should
an amendment of Article 4 at a subsequent Review Conferencecover not only international armed conflicts.” [emphasis in
original].
Summary. Article 4 offers as precise a definition of perma-
nent blindness as could be achieved under the circumstances. In the opening plenary of the final Review Conference ses-
In all likelihood it can and will be improved upon at a future sion on 22 April 1996, Conference President Johan Molander
Review Conference. It is precise enough to prevent misuse o{Sweden) declared his intention not to reconvene Committee Il
misunderstanding of the term. (Laser Working Group), that is, not to re-open Protocol IV since
it had been adopted by the Conference at its first session in
e. Article 5. Article 5 covers entry into force of the Proto- Vienna. There was no objection to this announcement. This
col, stating that “This Protocol shall enter into force as provided left it to the Conference to determine the scope of Protocol IV
for in paragraphs 3 and 4 of article 5 of the Convention.” by other means.

This paragraph provides that the Protocol will enter into  The Review Conference amended Article 1 of Protocol Il to
force six months after the date by which twenty States haveextend its scope to include “situations referred to in Article 3
notified their consent to be bound by the Protocol (UNCCW common to the Geneva Conventions of 12 August 1949” for all
article 5, paragraph 3); the Protocol will enter into force for parties to the conflict if the conflict is occurring in the territory
States other than the first twenty six months after the date orof a State Party to the UNCCW and its amended Protocol .
which that State has notified its consent so to be bound
(UNCCW atrticle 5, paragraph 4). India was willing to extend the scope of Protocol Il only. As

a result, the scope of Protocol 1V is limited to the scope of the

Article 5 of Protocol 1V adopts the mechanism by which the UNCCW, that is, to international armed conflicts. However, in
UNCCW and its first three protocols entered into force and thethe statement of the Delegation of the United States in the final
method by which subsequent States become bound by the Corplenary session on 3 May 1996, Ambassador Michael J. Mathe-

16. CCW/CONF.l/4** (12 Oct. 1995), Report of Main Committee IIl.
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son declared (in a position cleared by the Departments of Stateprandum was reviewed for factual accuracy by four other mem-
Defense, and Justice) that: “[T]he United States supported thebers of the United States delegation who participated in
expansion of the scope of Protocol IV, and it is the policy of the development of the Secretary of Defense’s laser policy and del-
United States to refrain from the use of laser weapons prohib-egation guidance and/or were present for the negotiation of Pro-
ited by Protocol IV at all times.” tocol IV: Dr. Ping Lee, Office of the Under Secretary of
Defense for Acquisition & Technology (Arms Control Imple-
Therefore, while the scope of Protocol IV technically is lim- mentation & Compliance); Dr. Bruce E. Stuck, United States
ited to international armed conflicts, the United States, as aArmy Medical Research Detachment, Walter Reed Army Insti-
matter of policy, will apply Protocol IV to all armed conflicts tute of Research; Robert M. Sherman, Director, Advanced
(however they may be characterized) and peacetime useProjects Office, Arms Control and Disarmament Agency; and
including domestic federal law enforcement activities. Captain William E. Christman, USN, Deputy Director for Inter-
national Negotiations, Joint Staff (J-5) and by a principal mem-
4. Conclusions As drafted and adopted by the Review ber of the delegation of the United Kingdom, each of whom
Conference, Protocol IV is consistent with the policy and guid- concurs with its factual account of the events recorded herein.
ance provided by the Secretary of Defense on 29 August 1995.
Itis also consistent with the international law obligations of the
United States, including the law of war.

5. This memorandum was coordinated with Ambassador
Michael J. Matheson; the Office of the Legal Adviser, Depart-
ment of State; Office of the General Counsel, Department of
Defense; Legal Counsel to the Chairman, Joint Chiefs of Staff;

the Offices of Army and Navy General Counsel; and the W. Hays Parks
Offices of The Judge Advocates General of the Navy and Air Special Assistant for
Force. Law of War Matters

In addition to Ambassador Matheson’s confirmation of the
memorandum'’s factual recount of these negotiations, this mem-
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TJAGSA Practice Notes

Faculty, The Judge Advocate General’s School

Legal Assistance Items Both appellate courts refused to accept this view of pension
classification. Turning to their state support statutes, they
The following notes advise legal assistance attorneys of cur-found that the statutes broadly defined “income” to include
rent developments in the law and in legal assistance prograninoney fromall sources (except public assistance and child
policies. You may adopt them for use as locally published pre-support) whether taxable or rfotThe Wisconsin court found
ventive law articles to alert soldiers and their families about that the property divisions address rights between the spouses
legal problems and changes in the law. We welcome articlesvhereas child support orders address the child’s right to a fair
and notes for inclusion in this portion ®he Army Lawyer  share of support from the noncustodial parent's incoriée
send submissions to The Judge Advocate General’s Schoollllinois court analogized retirement benefits to accounts receiv-

ATTN: JAGS-ADA-LA, Charlottesville, Virginia 22903-1781.  able in business interests when couples divorce. The court
found that, like accounts receivable, each spouse has an interest

Family Law Note in the retirement pay as property of the marriage and then when
the monthly amount is received it is income to the recipients for
Military Retirement Pay—Property or Income? purposes of establishing their support obligation.

The Uniformed Services Former Spouses’ Protection Act ~ Nothing in the USFSPA requires a state court to classify mil-
(USFSPA) allows state courts to treat military disposable itary retirement pay as either property or income. Indeed, the
retired pay as marital propeftylt also allows state courts to USFSPA merely allows the states to treat military retirement
award military disposable retired pay for family support pur- pay as they do civilian pension plaénsThus, military retire-
poses, specifically alimony or child suppdrthe purposes are  ment pay is both marital property subject to division between
not, however, mutually exclusive. Two recent state divorce the spouses in a property settlemamtiincome to the noncus-
cases illustrate that military pensions can be classified as bottiodial recipient for determining any support obligation. Major

property and incomg. Fenton.

In both cases, the divorce courts awarded the former spouses Consumer Law Note
percentages of the military retirement pay as marital property. _
In addition to the property settlement, the court entered child What's in a Name?

support orders using local child support guidelines. In assess-

ing the child support awards, the courts considered as income The United States Court of Appeals for the Third Circuit
the military retirement pay received by the retirees. The mili- (Third Circuit) recently used a case of confused names between
tary retirees appealed, claiming that once the courts have clas? father and son to clarify the requirements for a prima facie
sified the military pensions as marital property they could not case under accuracy provisions of the Fair Credit Reporting Act

also be treated as income for purposes of establishing child supdFCRA)? In Philbin v. Trans Union Corp. and TRW Creden-
port. tials,°the Third Circuit held, among other things, that the mere

existence of inaccurate adverse information in a credit report
was sufficient evidence for a reasonable jury to find that the

1. 10U.S.C.A. § 1408 (West 1996).
2. 1d.
3. See InreKlomps, No. 5-96-0351, 1997 WL 49650 (lll. App. 5 Dist. Feb. 7, 1997); Cook v. Cook, No. 95-1963, 1997 WL 120088 (Wis.\Nbaip 10t 1997).

4. InKlomps the court awarded Mrs. Klomps 35% of disposable retired pay after 18 years of marri@gek the court awarded Mrs. Cook 50% of disposable
retired pay after 12 years of marriage.

5. Klomps 1997 WL 49650, at *2Cook 1997 WL 120088, at *4.
6. Cook 1997 WL 120088, at *5.

7. Klomps 1997 WL 49650, at *4.

8. Cook 1997 WL 120088, at *4.

9. 15U.S.C.A. § 1681-1681t (West 1996).
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adverse information caused the denial of credit, at least wherewillful or negligent noncompliance with the requirements of
other accurate credit reports issued by that credit reportingthe Act. To sustain an action under the accuracy provision, a
agency (CRA) and other agencies did not contain any othermplaintiff must meet the following four elements: (1) inaccurate
adverse informatiof information was included in a consumer’s credit report; (2) the
inaccuracy was due to the defendant’s failure to follow reason-
Some time prior to April 1990, TRW and Trans Union had able procedures to assure maximum possible accuracy; (3) the
both produced inaccurate credit reports regarding James Rconsumer suffered injury; and (4) the consumer’s injury was
Philbin, Jr. The reports listed a tax lien of approximately $9500 caused by the inclusion of the inaccurate entty.Philbin
on his account This information was inaccurate and appar- focused on the last element, the issue of causation.
ently resulted from confusing Mr. Philbin with his father, James
R. Philbin, Sr. In the spring of 1990, the junior Philbin notified The Third Circuit agreed with the district court that the
both CRAs that the information was inaccurate and demandedlaintiff had the burden of showing causat®nlt disagreed,
that it be correctetf. however, “that Philbin has failed to produce sufficient facts
from which a reasonable jury could find that defendants’
Between the summer of 1990 and the start of the suitin April alleged negligence caused his injuri&sThe error that the dis-
1993, Mr. Philbin was denied credit by eight different credit trict court made was in “assuming that Philbin could satisfy his
providerst* Although the credit reports supplied by Trans burden only by introducing direct evidence that consideration
Union and TRW listed the erroneous tax lien, the credit provid- of the inaccurate entry was crucial to the decision to deny
ers based their credit denial on a variety of reasons—none otredit.”?2 While the Third Circuit agreed that this might
which mentioned the tax liefi. At trial, the district court  improve the plaintiff's case, all that is required is “that, as with
granted summary judgment for the CRAS, at least in part,most other tort actions, a FCRA plaintiff produce evidence
because Mr. Philbin stipulated that none of the denials of creditfrom which a reasonable trier of fact could infer that the inac-
ever mentioned the tax liéh. Consequently, the district court curate entry was astbstantial factor'that brought about the
found that Mr. Philbin failed to meet his burden of going for- denial of credit.2 The Third Circuit found that, since Mr. Phil-
ward because he did not meet one of the elements of the prim&in had never been delinquent on any credit obligation and had
facie case; he could not show that the denials of credit werenot been denied credit prior to the credit providers receiving the
based on the inaccurate tax lien information in his réport. inaccurate reports containing the tax lien information, a reason-
able jury could infer that the denial of credit was based on the
The FCRA provides that “whenever a consumer reporting accurate tax lien entd). The case is significant because it
agency prepares a consumer report it shall follow reasonable expressly rejects the notion that the plaintiff must prove the
procedures to assure maximum possible accuracy of the inforinaccurate information was the sole cause of the denial of
mation concerning the individual about whom the report credit?® It also demonstrates the fairly slight amount of evi-
relates.?® The FCRA allows for private causes of action for dence necessary to get the case to the jury.

10. 101 F.3d 957 (3d Cir. 1996).
11. Id. at 968-69.

12. Id. at 960.

13. Id. at 960-61.

14. Id. at 960-62.

15. Id. at 960-61.

16. Id. at 962.

17. Id.

18. 15 U.S.C.A. § 1681e(b) (West 1996). The Consumer Credit Reporting Reform Act of 1996, Pub. L. No. 104-208, 110 &apt38091996) has modified
portions of the FCRA; however, section 1681e(b) is unaffected by these changes.

19. Philbin, 101 F.3d at 963.
20. Id. at 966.

21. Id. at 966-67.

22. 1d. at 968.

23. 1d.
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For legal assistance practitionePsjilbin provides addi- 4. United Parcel Service (UPS): UPS Next
tional leverage when trying to make credit reporting agencies Day Air, UPS Next Day Air Saver, UPS 2nd
more responsive in correcting inaccuracies. This case makes it Day Air, and UPS 2nd Day Air A.NP.
easier for consumers to use the potential “hammer” of the
FCRA, the civil suit. Legal assistance practitioners should con- As a result, taxpayers may use these private delivery ser-
siderPhilbin in determining whether to advise the client to seek vices and qualify for the timely-mailed-is-timely-filed rule.
outside counsel for a suit based on inaccurate credit reporfThe timely-mailed-is-timely-filed rule states that if an item is
information. Ensuring the accuracy of a credit report can be anmailed prior to its due date it will be treated as if the IRS
exasperating experience. Proper use by legal assistance attoreceived it on the due date, even though the IRS does not actu-
neys of consumer-friendly cases liR&ilbin, along with legis- ally receive the item until after the due d&itd=or example, a
lative changes to the FCRA that will take effect in Septembertaxpayer who mails his tax return on 15 April will be treated as
of this year® should help to alleviate some of this frustration having timely filed that return on 15 April even though the IRS

for legal assistance clients. Major Lescault. does not receive that return until 18 April. Prior to the Taxpayer
Bill of Rights 2, a taxpayer could only receive this treatment if
Tax Law Notes he sent the item through the United States Postal Séfvidee
Taxpayer Bill of Rights 2 changed this and allows private deliv-
Approved Private Deliverers ery services to qualify, so long as the private delivery services

are designated by the IRS. Although the IRS did not designate
Passed in 1996, the Taxpayer Bill of Rightspgzrmits tax- the private delivery services until 11 April, taxpayers who have
payers to use private delivery services to send returns and othdater due dates because they are overseas or have an approved
information to the IRS and qualify for the timely-mailed-is- extension will be able to use these services should they so
timely-filed rule?® This legislation required the Internal Reve- desire. Major Henderson.
nue Service (IRS) to designate which private delivery services

taxpayers could us@. Effective 11 April 1997, the IRS desig- Docket Entry is a Court Decree
nated the following private delivery services and the following
specific types of delivery services: The Tax Court has ruled that a docket entry was a court
decree for purposes of determining whether certain payments
1. Airborne Express (Airborne): Overnight qualified as alimony® In Landreth v. Commissionét Mrs.
Air Express Service, Next Afternoon Ser- Landreth did notinclude $21,600 in payments that she received

vice, and Second Day Service.
from her estranged husband. Mr. Landreth made these pay-

2. DHL Worldwide Express (DHL): DHL ments pursuant to Mrs. Landreth’s motion for temporary main-
“Same Day” Service and DHL USA Over- tenance. At the hearing on Mrs. Landreth’s motion, the
night; presiding judge made an entry on the docket sheet indicating
that Mrs. Landreth’s motion was “sustained.” At issue in the

3. Federal Express (FedEx): FedEx Priority case was whether or not the entry on the docket sheet was suf-
Overnight, FedEx Standard Overnight, and ficient to constitute a decree. For a payment from one spouse
FedEx 2Day; and to another spouse to qualify as alimony, it must be made pursu-

24. 1d.

25. 1d. at 969.

26. These changes will be detailed infamy Lawyemote this summer.

27. Pub. L. No. 104-168, 110 Stat. 1452 (codified as amended in scattered sections of 26 U.S.C.).
28. Id. § 1210.

29. Id.

30. IRS Notice 97-26, 1997-17 |.R.B. 6.

31. ILR.C. § 7502 (RIA 1996).

32. Id. § 7502(b).

33. Landreth v. Commissioner, 73 T.C.M. (CCH) 2536 (1997).

34. 1d.
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ant to a divorce or separation instrum®&n# divorce or sepa-  maintenance) and written separation agreements. The pay-

ration instrument includes “a decree of divorce or separatements must also end at the death of the payee sgolrsaddi-

maintenance or a written instrument incident to such ation, if the parties are separated but not divorced, the payments

decree.? Mrs. Landreth unsuccessfully argued that the docket cannot be made to a member of the same houséhdldgal

entry was not a decree. The Tax Court disagreed and held thassistance attorneys should keep these requirements in mind

under Missouri law the docket entry was a court decree. when drafting separation agreements and when advising clients
on how to treat these types of payments on their tax returns.

This case illustrates once again that payments from oneMajor Henderson.

spouse to another will only be treated as alimony if all the stat-

utory requirements are met. The payments must be made pur-

suant to a divorce or separation instrum&ntivorce or

separation instruments include decrees of divorce (or separate

35. I.R.C. § 71(b)(1)(A) (RIA 1996).
36. 1d. § 71(b)(2)(A).
37. 1d. § 71(b)(1)(A).
38. Id. § 71(b)(1)(D).

39. 1d. § 71(b)(1)(C).
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USALSA Report

United States Army Legal Services Agency

Litigation Division Notes members who received their original appointment before they

were terminated due to the ban. Because of the confusion over
The Civilian Personnel Branch of Litigation Division pro- age requirements, PATCO applicants may be incorrectly con-
vides the following notes. For further information you may call sidered as “too old” for ATC vacancies. Ensuring that CPOs

DSN 426-1600. and selecting officials understand that the maximum entry age
requirement applies only riginal appointments should help
Army Air Traffic Controller Age to avoid any unnecessary age discrimination litigation sur-
Discrimination Litigation rounding the denial of ATC positions. Major Fair.
On 9 December 1981, President Ronald Reagan, by memo- Observations About Settlement Agreements

randum to the Director of the Office of Personnel Management

(OPM), imposed an indefinite ban on employment by the Fed- Most tribunals, including the Supreme Court, encourage
eral Aviation Administration (FAA) of striking members of the negotiated settlement during the administrative processing of a
Professional Air Traffic Controllers Organization (PATCO) complaint? Settlements can be a winning situation for both
because the strike was not authorized by law. For a period ofides. However, there is nothing worse than later discovering a
twelve years, those PATCO members were ineligible for potential defect in the agreement which may void it entirely, or

employment with the FAA, to include federal employment at Worse, actually give the other side an advantage in future litiga-
Army airfields. tion. Four recent Army civilian personnel district court cases

involved claims which were the subject of settlement agree-

On 12 August 1993, by memorandum to the OPM, Presidentments. Plaintiffs argued that the agreements were void or sim-
Clinton repealed the ban on reemployment of air traffic control- Ply do not concern the causes of action raised in their court
lers (ATCs) terminated as a result of their strike against the fed-actions. Below are some tips to ensure that the agreement you
eral government in August 1981. On 4 October 1993, as aenter into today will stand up in federal court years later.
result of President Clinton’s repeal of the ban, the OPM issued
Federal Personnel Manual (FPM) Bulletin 731-10 which man-  One source of problems is the rush to produce a written
dated that all individuals terminated by the strike may be con-product. In one pending case, a facially correct and binding set-
sidered for employment in FAA ATC Specialist positions and in tlement agreement suffered from a number of deficiencies. It
other positions in the federal government. Federal Personnewas not sufficiently edited for punctuation or content (for
Manual Bulletin 731-10 urged these former ATCs to seek €xample, the word “settlement” was misspelled). Furthermore,
employment with those federal departments and agencies fronthe agreement concerns only Title VI issues, but contained an
which they were banned and urged that the ATCs directly con-incomplete discussion and waiver of rights under the Age Dis-
tact the federal facilities where they would like to be considered crimination and Employment Aét.Most damaging was that
for employment. the agreement did not adequately state what consideration man-

agement was to receive as part of the settlement agreement.

Installation civilian personnel officers (CPOs) and ATC While everything that the plaintiff was to receive was clear, the
selecting officials have received numerous applications for only benefit for management was that an unspecified formal
installation ATC positions at Army airfields from individuals EEO complaint which had been filed on a given date was set-
terminated during the 1981 PATCO ban. Invariably, these indi- tled* There was no other discussion within the agreement itself
viduals exceed the maximum entry age of thirty for original of whatthe EEO complaint concerntedh review of all records
appointment as a DOD ATC, as required by the DOBow- at the EEO office revealed that the plaintiff did not file a formal
ever, the maximum entry age applies onlptiginal appoint- EEO complaint on the date specified in the agreement and that
ments. Consequently, it does not apply to those former PATCOthe relevant formal complaint was dated some weeks earlier. It

1. SeeMemorandum, Assistant Secretary of Defense, subject: Maximum Entry Age for Department of Defense Air Traffic Control@rd §8B)y(retaining the
maximum entry age of 30 as provided by Public Law 96-347). However, the DOD memorandum allows component heads to waieitheentgxage with
respect to those individuals meeting the following criteria: (1) received ATC specialist certification according to FARsté2dbaeen qualified and facility cer-
tified in a DOD or FAA ATC facility; and, (3) engaged in the direct separation and control or management of air traff&Ta &mjlity controlling traffic within
United States airspace, or in such facilities operated by the DOD or the FAA outside the United States within one yeheptaietof appointment.

2. Brown v. General Serv. Admin., 425 U.S. 820, 828-31 (1976).

3. The waiver of ADEA claims did not comply with the Older Workers’ Benefit Protection Act, 29 U.S.C. § 626(f) (1996), wisiphdifas requirements that must
be met before an ADEA claim can be waived.
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appears that in the rush to produce an agreement, an oldeslaintiff had not been represented by counsel, the court may
agreement may have been pulled off a computer screen to servieave decided differently. Given the possibility that the labor
as the template in which new information was added while por- counselor and other management officials may later be labeled
tions of the original were deleted. This procedure was appar-as interested parties, or even as alleged discriminatory officials,
ently performed without careful review and thoughtful management might consider having a completely neutral and
consideration as to whether the old agreement contained all theletached witness present at the signing of the agreement for the
necessary terms. In this rush, the wrong date was entered intsole purpose of later testifying as to the plaintiff's capacity.
the agreement and no other mention was made as to whiclsuch a witness could be anyone not involved with labor matters
claims the plaintiff was waiving. To avoid such problems, labor (e.g., the NCOIC of the criminal law section, the chief of legal
counselors must carefully review settlement agreements. Havessistance, or the claims office secretary).
someone else review the agreement and seek advice from more
senior members of the office or attorneys in your technical  Finally, agreements must be honored. Prior to entering into
chain. an agreement to give the complainant the “next available GS-
5,” consult everyone responsible for these positions (supervi-
In another case, no written manifestation of the agreementsors as well as funding appropriators) to verify when the next
was ever produced. Itis common practice for settlement agreeavailable position will occur. Make sure all terms of the agree-
ments made during Merit Systems Protection Board (MSPB) ment are well thought out and defined. For instance, if a posi-
hearings to simply be “read into the record,” but not all MSPB tion becomes open, but there is no money to fill it, is it
hearings are transcribed. Thus, if the matter is brought into fed-available? Additionally, explore all contingencies. If no posi-
eral court, one must go through the time-consuming process ofions become available for a year or two, has management com-
requesting the hearing tapes from the MSPB and searchinglied with the terms, or has there been a breadh&s there
them to find the settlement discussions. Additionally, tapesbeen actual accord and satisfactfoRailing to comply with an
tend to get lost or suffer from sound deficiencies and otheragreement is significant, but there are worse aspects. Should
problems. Labor counselors may want to consider preparing ahe matter end up in Court, it can impact on the credibility of
written settlement agreement which can be signed by all parthe government’s overall position and invite an adverse deci-
ties. Copies can be added to the record and maintained by thsion as to the causes of action.
labor counselor and other appropriate offices.
The Litigation Division’s Civilian Personnel Branch’s mis-
The Civilian Personnel Branch recently had a case in whichsion is to defend management’s decisions. It is easier to defend
the plaintiff argued that he was on medication and suffering complaints that are the subject of well thought out and properly
from severe sleep deprivation at the time of the settlement.prepared settlement agreements. Labor counselors should care-
Consequently, he claimed that he was “confused” and “notfully consider the above comments and seek advice and guid-
thinking straight” when he entered into the negotiated settle-ance on how best to ensure that a contemplated settlement
ment agreemerit.n this case, all of the individuals who signed agreement is written clearly and concisely enough to dispose of
the agreement for management, including the labor counselorany potential future claims. Major Ray.
were named as alleged discriminating officials in other causes
of action. Because of this apparent conflict, the court was not A Note of Caution About E-Mail
persuaded by their statements that the plaintiff appeared fine at
the time that he entered into the agreement. However, the dis- One author predicts that as computer records become
trict court upheld the agreement because the plaintiff was rep-increasingly important to everyday business, electronic mail (e-
resented by an attorney who also signed the agreement. If thenail) will become the “darling of discovery.'Plaintiffs’ attor-

4. The EEO claim can be identified in a number of ways. For instance, by stating exactly what it concerns (i.e., a pezf@iuatae, given by Joe Boss, for the
period 1991-1992, while complainant served as a GS-5) or by referencing case numbers (the local EEO number, the MSPRBl/ouriieeEEOC number). In
addition, labor counselors are encouraged to negotiate as comprehensive a waiver as possible. For instance, instégidin§jaswvalver of a particular formal
EEO complaint, seek to obtain a waiver of the complainant’s right to bring a further complaint or suit on any claim thebwdave been raised up to the date
of the settlement agreement.

5. Settlement agreements take on the attributes of a contract. United States v. ITT Continental Baking Co., 420 U.S. 223 7535-@8urts may or may not
allow oral or written evidence to vary or contradict the terms of the agreement depending on the Court’s interpretatmmntrh¢hand the parole evidence rule.

6. Employees may waive their claims only when they have a full understanding of their rights and they voluntarily entexgreertent. Alexander v. Gardner-
Denver Co., 415 U.S. 35, 52 (1974).

7. Clearly define the procedures and remedies available to the complainant should he or she believe that a breach has occurred.

8. Itis performance of the conditions of the accord which extinguish the underlying obligation. Geisco, Inc. v. Honeyv&8R 2d 54, 57-58 (2d Cir. 1982);
Bowater N. Am. Corp. v. Murray Mach., Inc., 773 F.2d 71 (6th Cir. 1985).

9. John J. Dunbawhen Documents Are Electronic: Discovery of Computer-Generated Maté&klads. Srate B. News, Apr. 1997, at 33.
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neys are quickly realizing the potential value in the discovery A final piece of advice concerns what to do if an EEO com-
of all types of electronic informatiofi. E-mail messages, for  plainant, MSPB appellant, or plaintiff in civil litigation puts
example, often contain a surprising degree of candor. Unlike ayou on notice that he intends to seek computer discovery. You
formal memorandum memorializing an action, an e-mail mes- must take immediate steps to ensure that the electronic informa-
sage may reveal the writer’'s full knowledge and intent on antion is preserved by seeking the advice and assistance of the
issuet! Prior drafts of a memorandum and e-mail may also belocal IMO. Not only will the IMO know how to preserve the
used to fill in the gaps when memories of discussions about arinformation, but it should also be able to help you “think big”
action are vague or when paper documents were destroyed over to realize the full extent of electronic information potentially
time 12 available for discovery. For example, when you have a hard
drive copied for preservation, ensure that all deleted and frag-
With the advent of office automation, labor counselors and mented electronic data on the drive are copied as well as active
other legal advisors should use every available opportunity tofiles. If e-mail is routinely backed up to tapes, ensure that the
issue words of caution about the use of electronic information.system administrator preserves those tapes and does not copy
Managers and employees must be advised that e-mail systemsver them in future backups.
are not private forums in which to engage in confidential com-
munications. Except for relevance, undue burden, or privilege, As use of computer discovery continues to increase, the
e-mail messages and other electronic information are fully dis-fairly scarce case law in this field will continue to develop and
coverable as “documents” under the definition provided in Fed- to clarify the issues. In the meanwhile, you should educate your
eral Rule of Civil Procedure 34. Additionally, in many “clients” about their use of electronic information and be pre-
jurisdictions Federal Rule 26(a) also requires the voluntary dis-pared to preserve electronic information at first notice of intent
closure of “data compilations” as part of the “initial disclosure” to discovef® Captain Williams.
required of parties in litigation. Managers and employees
should also be advised that it is not all that difficult to find  Supreme Court Rules Former Employees Are Covered
deleted “skeletons in the closet;” in other words, “deleted” does Under Title VII
not always mean “destroyed.” For example, deleted e-mail is
often found on backup tapes of file servers, and deleted word Recently, the United States Supreme Court resolved a con-
processing files are easily recovered from the computer hardlict between the circuit courts and recognized the right of
drive if not yet written ovel* Your local Information Manage-  former employees to file suit under Title VII of the Civil Rights
ment Office (IMO) is an invaluable source for further education Act for postemployment retaliationRobinson v. Shell Oil
on these issues. Co.'% unanimously reversed a decision by the United States
Court of Appeals for the Fourth Circdit. Robinson had ini-
tially filed an action for discriminatory discharge. While his

10. One computer expert estimates that 20-30% of all information, including e-mail, is never printed in hard copy angi¢hegritage is increasing. Joan E.
Feldman Evidence with a Bite: Computerized Files in Civil Litigati@mpuTer FOrRENsICS(1996).

11. Dunbarsupranote 9.

12. By way of example, one author reports a litigation moment every lawyer dreams of:
The expert told us that his draft report had been discarded. We knew that the electronic version of his current repomprepdieeeby
writing over the draft in the word processing program without saving the prior version. Unfortunately for him, he wastbate@rguters
do not literally write over the prior draft as long as there is disk space, they simply assign the prior version’s spagabl@$oavawriting
and invisible to the program. Utility programs like Norton Utilities easily recover the “deleted” documents. We did.ftWeesdiavastating
to the expert’s current opinion. The case settled one week later.

Attorneys Sift Electronically Storédformation for Gold Fep. Discovery News, Jan. 1997, at 1.

13. This rule provides the following:
Any party may serve on any other party a request (1) to produce and permit the party making the request, or someoneeadmgestot's
behalf, to inspect and copy, any designated documents (including writings, drawings, graphs, charts, photographs, phanel @berdtata
compilations from which information can be obtained [and] translated, if necessary, by the respondent through detectiotodegisesably

usable form) . . ..

Fep. R. Qv. P. 34(a). The 1979 Amendments to the Advisory Committee Notes state: “The inclusive description of ‘documents' isaewisedatith changing
technology. It makes clear that Rule 34 applies to electronics (sic) data compilations . . . ."

14. McHaAEL J. RATRICK, AN ATTORNEY'S GUIDE TO PROTECTING DISCOVERING AND PRODUCING ELECTRONIC INFORMATION 4:10 (1995).

15. At least three types of sanctions have been employed by the courts for failure of a party to fully preserve and haamglguest for computer discovery:
default judgment, monetary sanctions, and adverse inferences drawn at summary judgment or trialsupuabate 9, at 39.
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charge was pending, Robinson applied for a position with 160.147.194.12/eld/eldlink2.htm) for download as a text file or
another company. He alleged that Shell Oil gave a negativein Adobe Acrobat format.
employment reference in retaliation for his protected activity.
The Supreme Court held that including former employees Final Military Munitions Rule: An Overview
within the protection of Title VII for the purpose of retaliatory
conduct was necessary to give full effect to the law’s antiretal- On 12 February 1997, the Environmental Protection Agency
iation provisions. (EPA) published the Military Munitions Ruléwhich identi-
fies when conventional and chemical military munitions
Former employees who have engaged in protected activitiesbecome hazardous waste under the Resource Conservation and
could allege that postemployment actions, such as negative refRecovery Act (RCRA). Military organizations that manage
erences, are retaliation. When negotiating settlement agreemunitions must be prepared to implement this rule on 12
ments, particularly ones that include provisions for the August 1997, the effective date.
employee to leave federal service, labor counselors should con-
sider establishing formal reference procedures. The settlement The 1992 Federal Facility Compliance Act (FFCA)
agreement could address the type of recommendation thaamended the Resource Conservation and Recovery Act
would be given to other employers and could also direct the(RCRA) by requiring the EPA to publish regulations that iden-
employee to list a particular person as a reference. Itis essentigify when munitions become a hazardous waste subject to the
that former supervisors are made explicitly aware of the termsRCRA. In developing its rule over the past four years, the EPA
of any settlement agreement to avoid inadvertent violations. reviewed comments from numerous organizations and individ-
uals, including the Department of Defense (DOD), other fed-
While Robinsorheld that former employees could assert the eral agencies, states, tribes, universities, corporations, and
protections of Title VII, the Supreme Court did not address the citizens’ groups.
merits of the alleged negative recommendatfolvhile nega-
tive recommendations may be the most obvious allegation of The Military Munitions Rule will primarily affect the DOD,
reprisal, other actions also may be viewed as stating a cause dfcluding the National Guard. Other federal agencies, such as
action. For example, improper release of information to third the Department of Energy and the United States Coast Guard,
parties, failing to provide employee records or information, which deal with military munitions on behalf of the DOD, will
refusal to hire family members, and a host of other perceivedalso be affected, as will government contractors who produce or
wrongs. Labor counselors should continue to stress compliancaise military munitions for the DOD. Some parts of the rule,
with established regulations and office practices and encouragdowever, apply to both military and nonmilitary activities. For
supervisors to seek guidance if they believe a former employeeexample, the emergency response provisions, the new storage

is trying to “set up” the agency. Major Hokenson. standards under subpart EE, and the limited exemption from
manifest and marking requirements, apply to military and non-

Environmental Law Division Notes military alike.
Recent Environmental Law Developments The rule acknowledges that the DOD has long-established

and extensive storage and transportation standards that ensure

The Environmental Law Division (ELD), United States €Xplosive safety and security, while at the same time protecting
Army Legal Services Agency, produdés Environmental Law ~ human health and the environment. In drafting its rule, the EPA
Division Bulletin (Bulletin) which is designed to inform Army ~ acknowledged that these DOD standards, developed and over-
environmental law practitioners about current developments inse€en by the Department of Defense Explosives Safety Board
the environmental law arena. The ELD distributesBtketin (DDESB), are at least as stringent as the RCRA standards. The
electronically in the Environmental files area of the Legal EPA also relied on the military’s excellent safety record in its
Automated Army-wide Systems (LAAWS) Bulletin Board Ser- management of munitions and explosives, regardless of their
vice (BBS). The latest issue, volume 4, number 7, is repro-status as a product or waste.
duced below. Theulletin is also available on the
Environmental Law Division Home Page (http://

16. 117 S.Ct. 843 (1997).
17. Robinson v. Shell Oil Co., 70 F.3d 325 (4th Cir. 1995).
18. Robinson117 S. Ct. at 843.

19. 62 Fed. Reg. 6621.
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State Authority In the case of “used or fired” munitions, the EPA followed
their long-standing position that deposit of a product on the

The EPA has adopted the traditional RCRA approach to stateground incident to its normal and expected use does not trigger
authority and allows states to adopt requirements for military the RCRA and indicated that some munitions can be expected
munitions that are more stringent or broader in scope than théo malfunction and not to explode on impact. In such circum-
federal requirements. At the same time, the EPA stronglystances, the EPA has defined as solid waste those unexploded
encourages states to adopt the provisions of this new rule. lbrdnance that are:
remains to be seen just how states will seek to manage waste
military munitions. Nonetheless, in preparation for implement- (1) transported off range or from the site of use for the pur-
ing the rule in August 1997, the DOD has drafted an interim poses of storage, reclamation, treatment, disposal, or treatment
implementation policy and distributed it to the field. prior to disposal;

In the coming months, the DODilwbe working closely (2) recovered, collected, and then disposed of by burial or
with installations, major commands, and regulators to identify landfilling, either on or off a range; or
issues and to seek consensus on a final implementation policy.
To assist states in understanding its munitions management (3) fired and land off range and are not promptly rendered
practices, the DOD has been engaged in a partnering effort wittsafe and/or retrieved.
state, tribal, and environmental group representatives. This ini-
tiative will continue in an effort to persuade regulators to adopt  The rule also identifies specific circumstances under which
the EPA rule and the DOD’s plan for implementing the rule.  military munitions are not waste. Notably, military munitions
are not waste when used for their intended purposes, such as:
The DOD’s Regional Environmental Coordinators (REC)
will support the partnering process by briefing regulators and (1) munitions used in training military personnel or emer-
facilitating discussions. The Regional Environmental Coordi- gency response personnel, including training in the destruction
nators will also work closely with state regulators to assist in of unused propellant;
modifying state laws and regulations as may be necessary to
adopt the EPA rule. Whether or not some states develop more (2) munitions used in research, development, testing, and
stringent standards, the EPA rule has provided a blueprint ancevaluation activities;
significantly clarified the military waste munitions manage-
ment requirements. (3) munitions destroyed during range clearance activities on
active and inactive ranges; and
When Are Munitions a Waste?
(4) unused munitions that are repaired, reused, recycled,
The Rule addresses a fundamental question—when daeclaimed, disassembled, reconfigured, or otherwise subject to
unused military munitions become a waste and thereby subjectaterials recovery activities. Assignment of a particular condi-
to the requirements of the RCRA? The rule identifies four cir- tion code or placement in one of the DOD’s demilitarization
cumstances under which unused munitions become waste:  accounts does not automatically result in designation of an item
as a waste because many of these materials are subjected to
(1) when abandoned by being disposed of, burned, deto+ecovery, reuse, and recycling activitfés.
nated, incinerated, or treated prior to disposal;
The EPA has postponed final action on whether military
(2) when removed from storage for the purpose of being dis-munitions on closed or transferred ranges are solid waste until
posed of, burned, incinerated, or treated prior to disposal; the DOD issues its Range Rule. The Range Rule, which the
DOD expects to propose this summer, sets forth a process for
(3) when deteriorated or damaged (for example, leaking oraddressing unexploded ordnance and other contaminants at
cracked) to the point that it cannot be put into serviceable con-these ranges.
dition and cannot reasonably be recycled or used for other pur-
poses; or Storage Standards

(4) when declared a waste by an authorized military official  The EPA has finalized two approaches for the storage of
(for example, the determination made by the Army concerningwaste munitions. The “conditional exemption” approach is
the M-55 rocket in 1984 available only for the storage of waste military munitions,

while the new unit standards under 40 C.F.R. parts 264 and 265,

20. 40 C.FR. § 266.202(c)(1)-(4).

21. Id. § 266.202(a)(1)-(2).
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subpart EE, are available to military and nonmilitary handlers Transportation
of waste munitions and explosives.
In light of the extensive controls that the DOD employs
The conditional exemption is based on the EPA's determina-when transporting munitions, the EPA has provided a limited
tion that the DOD’s management practices make it unlikely thatexemption from the RCRA's transportation requirements. A
these waste munitions will be mismanaged and thereby presenrRCRA manifest is not required for shipments of waste muni-
a hazard to human health and the environment. The conditionalions and explosives (excluding chemical munitions and
exemption allows nonchemical waste military munitions to exit agents) between military entities. Such shipments must comply
the traditional RCRA regulatory scheme for hazardous wasteswith the DOD shipping controls, including the use of a Govern-
and, instead, be managed under a more tailored set of rulesnent Bill of Lading (GSA SF 1109), Requisition Tracking
Chemical munitions and agents are not eligible for the condi- Form (DD Form 1348), Signature and Talley Record (DD Form
tional exemption provision. 1907), Special Instructions for Motor Vehicle Drivers (DD
Form 836), and Motor Vehicle Inspection Report (DD Form
Additionally, for munitions to qualify for the exemption, 626).
they must be subject to the jurisdiction of the DDESB, managed
in accordance with the DDESB'’s published standards (no waiv-  “Military” is defined broadly enough to include the “Armed
ers are allowed), stored in units identified to regulators, andServices, Coast Guard, National Guard, Department of Energy
inventoried annually and inspected quarterly. Theft, loss, or(DOE), or other parties under contract or acting as an agent for
violations that may endanger health or the environment must behe foregoing, who handle military munition."The exemp-
reported to the regulatory agency. tion also provides for similar reporting requirements as
required under the storage exemption. This limited exemption,
While a failure to meet any of the previously outlined condi- however, may be difficult to implement on a widespread scale
tions results in an immediate loss of the exemption, owners oruntil states through which such shipments must travel have
operators may request reinstatement. This conditional exempadopted the provision as part of their state laws and regulations.
tion will greatly reduce the administrative burdens of storing
waste military munitions, while providing regulators with the The EPA also adopted a second exemption from the trans-
oversight and accountability they sought. portation requirements which applies to both military and non-
military generators and transporters of hazardous wastes,
Under the second approach for storage of waste munitionsjncluding waste munitions and explosives. The EPA has
the EPA set forth new unit standards in subpart EE of 40 C.F.R.deleted the requirements for marking and manifesting hazard-
parts 264 and 265, dealing with permitted and interim statusous wastes transported on a public or private right-of-way
facilities. Subpart EE requires that hazardous waste munitionswithin or along the border of contiguous properties under the
and explosives (military or nonmilitary) be stored in units that control of the same perséh.
minimize the potential for detonation or release; provide a pri-
mary barrier to contain the hazardous waste; and, in the case of While designed to benefit small quantity generators, such as
liquid wastes, provide for secondary containment or a vaporuniversities seeking to consolidate their hazardous waste activ-
detection system. ities, the DOD will also benefit. For example, military genera-
tors may transport hazardous wastes from one area of an
The storage unit must be monitored and inspected frequentlyinstallation to another by using the public highway that bisects
enough to assure that controls and containment systems arthe installation.
working as designed. The DOD storage units that satisfy the
DDESB standards should already meet the unit standards of Emergency Response Activities
subpart EE. Unlike the conditional exemption, owners and
operators will also have to comply with the RCRA's other sub-  The EPA has also clarified long-standing EPA policies
titte C requirements, including the need to obtain a RCRA stor-regarding the applicability of the RCRA requirements to emer-
age permit. gency response activities. These munitions-specific provisions
apply both to military and nonmilitary emergency response
The DOD anticipates that subpart EE permits will be sought activities and, therefore, are scattered throughout the regula-
for units storing waste chemical munitions and agents, as welltion?* In essence, these provisions codify exemptions from the
as for units storing conventional munitions that do not qualify generator, transporter, and permitting requirements in connec-
for conditional exemption (e.g., because the storage unittion with immediate responses to emergencies involving muni-
requires a waiver from one or more DDESB standards). tions or explosives.

22. 1d. § 266.201.
23. Id. § 262.20(f).

24. 1d. 88 262.10(i), 263.10(e), 264.1(g)(8)(i)(D)(iv), 265(c)(11)()(D)(iv), 270.1(c)(3)(i)(D)(iii)-
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For example, emergency response personnel need not obtain Striking a Balance
a generator identification number, make a hazardous waste
determination, complete a RCRA manifest, mark or label the The Military Munitions Rule is the result of a concerted
item, or obtain a regular RCRA treatment permit. A RCRA effort by the EPA and the DOD to strike a balance between
emergency permit is required, however, in those cases wherenvironmental concerns and explosives safety concerns. The
the emergency response specialist determines that time wilRule, as finally promulgated, clarifies how and to what extent
allow. the RCRA's waste management scheme will apply to waste

munitions activities. It provides federal and state regulators

The EPA also made clear in the rule’s preamble that emer-and the public with the oversight and input to which they have
gency response personnel need not be concerned with land disecome accustomed in other waste management activities. It
posal restrictions and corrective action requirements. Theyalso affords the DOD an opportunity to manage its munitions,
must maintain records of the actions taken for three years.both product and waste, in a way that is sensitive to environ-
These exemptions are directed toward relieving emergencymental concerns while accomplishing its national defense mis-
response personnel from being distracted by the RCRA's com-sion. The task now is to work with state and federal regulators

plicated administrative and substantive requirements. to ensure that the rule is implemented consistently in all the
jurisdictions in which the DOD has a presence. Lieutenant
Permit Modifications Colonel Bell.

The new definition of when munitions become a waste Harmon Decision Deals Enforcement Blow to Regulated
includes munitions that the DOD previously did not view as Community
wastes. The EPA has partially relieved the DOD’s concern that
existing permitted facilities would be unable to accept these The United States Environmental Protection Agency’s Envi-
newly designated wastes if their permit or permit application ronmental Appeals Board (EAB) recently issued a decision in
does not specifically allow the receipt of wastes from off-site In ReHarmon Electronics, In¢® which weakened industry’s
sources. The rule allows a “grace period” during which the position on three key issues when contesting enforcement
DOD facilities may seek modifications of their permit or permit actions under the RCRA.
application to allow receipt of these off-site wastes.
For a fourteen-year period, employees of a Missouri com-
A permit holder may continue to accept waste military pany, Harmon Electronics, illegally disposed of various unused
munitions despite the absence of such language or inclusion obrganic solvents by dumping them out the back door of the
an explicit restriction on receipt from off-site sources if the facility. Harmon management discovered the practice during
facility was already permitted to handle waste military muni- an internal compliance assessment in November 1987 and
tions on the effective date of this rule, 12 August 1997; if the ordered it stopped immediately. After assessing the environ-
permit holder submits, by 12 August 1997, a Class 1 modifica- mental damage caused by the dumping, Harmon self-disclosed
tion request to remove the restriction; and if the permit holderthe disposal practice to the Missouri Department of Natural
submits a Class 2 modification request by 7 February 1998. Resources (MDNR) seven months later. Because the EPA had
delegated hazardous waste permitting and enforcement author-
To qualify for the grace period, the modification is limited to ity to Missouri, the MDNR inspected the site and entered into
removal of the off-site restriction. Other modifications to negotiations with Harmon. The MDNR concluded that,
increase guantities or to accept new waste streams are outsidbecause of Harmon’s voluntary disclosure and its cooperation
the grace period provision. Because most of the DOD'’s exist-in completing work to characterize the site,” Harmon would be
ing treatment permits are still pending regulatory approval, allowed to enter into a consent decree, rather than face an
most modification requests will be to amend the permit appli- administrative order with a possible punitive f#fieThe con-
cation, rather than an actual permit. In these interim statussent decree contained standard language that it “settled the peti-
cases, facilities must amend their Part A and B application priortion,” and that it “shall apply to all persons, firms, corporations,
to accepting off-site wastes (i.e., these changes are not subjedair other entities who are or will be acting in concert and in priv-
to the August 1997 and February 1998 deadlines). ity with, or on behalf of, the parties to this Decree . ..."” The
EPA Region VII, which retains oversight authority in state
While this provision seems to be straightforward, the ser- RCRA programs, informed the MDNR that Harmon'’s viola-
vices remain concerned because the final decision to grant otions constituted “class I” violations under the EPA's RCRA
deny the modification request still rests with the regulator. The Enforcement Response Policy. The EPA threatened to overfile
DOD is also pursuing a technical amendment to make clear thaMDNR if the latter did not pursue monetary penalties. When
the grace period also applies to similar modifications to storagethe MDNR did not, Region VIl filed a four-count complaint
permits. against Harmon, proposing a penalty of $2,343,706.

25. Inre Harmon Elec., Inc., RCRA (3008) Appeal No. 94-4 (EAB, Mar. 24, 1997).

26. Id. at 6.
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At the administrative hearing in January 1994, the Presiding The EAB sided with the EPA, ruling that the state authoriza-
Officer lowered the penalty to $586,716. Harmon's appeal totion did not itself create privity between Missouri and EPA.
the EAB raised, among others, three important issues: (1)The EAB explained that state authorization alone does not
whether the Region’s overfiled enforcement action was barredensure an identity of interests for purposes of establishing priv-
by the RCRA and res judicata principles; (2) whether the ity and that privity requires a sufficient identity of interests
Region’s action was barred by the statute of limitations, sincebetween the parties—in this case, between a state’s enforce-
the violations took place more than five years before the ment interests and the EPA.SThe Board concluded, based on
enforcement action; and (3) whether the gravity-based portionevidence presented, including the fact that Region VII had
of the penalty should have been eliminated under the EPA'spressed MDNR to pursue monetary penalties and the latter did
audit policy, since the violations were self-reported and volun- not, the MDNR and EPA did not share a sufficient identity of

tarily corrected. interests® The Board also citelah re Martin Electronics, Ing®
in support of the proposition that, even had the identity of Mis-
The EPA Overfiling State Action souri's and EPA's interests been closer aligned in this case, the

parties still were not in privity, since the EPA's approval of the
In support of its position on the overfiling issue, Harmon state’s consent order was not required.

first noted EPA’s disregard of the plain language of section
3006 of the RCRA, which provides that authorized state pro- Continuing Violations
grams operate “in lieu of” the federal program, and that any
action by the state under its authorized program “shall have the In considering the second issue, the EAB conducted a
same force and effect” as actions taken by the EPA. Harmoriengthy examination of the precedents construing the 28 U.S.C.
also observed that, while overfiling is appropriate when the § 2462 statute of limitations, under which the government is
state has taken no enforcement action, the appropriate respondmrred from maintaining an action to enforce a civil fine or pen-
when the EPA believes that the enforcement response is inadealty unless the action is commenced within five years from “the
quate is to withdraw the state authorizatiériThe EAB dis- date when the claim first accrued.” The Board explained that a
missed these arguments, citing the “well-established reading oftlaim “accrues” when the legal and factual prerequisites for fil-
the statute” that authorizes the EPA to take action even after ang suit are in place, noting that this occurs at different points
state has already doneZo. depending on the type of case (e.g., a victim’s injuries suffered

in an auto collision versus long-term health effects in a toxic

Harmon'’s second point in support of its overfiling position tort case victim$> When the wrongful conduct is of the type

was that the Region’s enforcement action was barred by reghat can continue over a period of time, “the violation accrues
judicata principles. Because the Harmon/MDNR consent on the last day conduct constituting an element of the violation
decree was signed by a circuit court judge, Harmon argued, théakes place Thus, explained the EAB, the date when a viola-
full faith and credit statutérequired that federal courts give the tion accrues is different from the date it first occurs. A civil
same preclusive effect to a state court judgment that other statenforcement action can therefore be maintained “at any time
courts would®® The EPA countered that it was not in privity beginning when the illegal course of conduct first occurs and
with Missouri, and that res judicata principles only apply to ending five years after it is completed.”The Board also cited
claims that have been adjudicated, whereas the present consetite plain language of section 3008 of the RCRA, which allows
decree “resolves no issues of fact or I&w.” penalties for “per day of noncompliance.”

27. 1d. at 11.

28. Id. at 12.

29. 28 U.S.C. § 1738 (1996).

30. RCRA (3008) Appeal No. 94-4, 7 E.A.D. at 13.
31. Id.

32. 1d.

33. Id. at 17.

34. 2 E.AD. 381, 385-86 (CJO 1987).

35. RCRA (3008) Appeal No. 94-4, 7 E.A.D. at 24.
36. Id.

37. 1d. at 26-27.
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Application of the EPA Audit Policy reporting its violations upon discovery and taking predisclosure
steps to assess the extent of the contamination. Sedand,

With respect to the third issue, Harmon detected its viola- mon'sinterpretation of the RCRA's contemplation of when a
tions in November 1987 and reported them in June 1988.violation “accrues,” and the notion of a “continuing violation”
Because of this good-faith effort, the Presiding Officer reduced is damaging, because the ruling allows enforcement agencies to
the Region’s originally proposed multi-day penalty by 66% and stretch a single “act” of noncompliance into a continuous vio-
increased the downward adjustment for good faith. Although lation. Taken to its logical conclusion, one act of illegal dump-
Harmon conceded that it had not met all nine conditions for ing, as in theHarmon case, can be penalized as the multiyear
elimination of the gravity-based portion of the fine set out in the operation of an unpermitted hazardous waste disposal facility
EPA's Incentives for Self-Policing: Discovery Disclosure, Cor- and can bring an enforcement action any time within five years
rection, and Prevention of Violatiofs(Audit Policy) it main- after the spill is ultimately cleaned or a proper permit is
tained that it satisfied the “spirit” of the Audit Policy and that obtained. Finally, the EAB’s ruling that compliance with the
the gravity-based penalties assessed should therefore be elimtspirit” of the Audit Policy would not necessarily be enough to
nated. The EAB rejected the “spirit” argument, citing Har- eliminate the gravity portion of an assessed fine further reduces
mon’s failure to recognize that an important aspect of the Auditthe likelihood that self-reporting a violation would be in a facil-
Policy is to encourage settlement over litigatidn. ity’s best interests, or that a good-faith report will regularly be

rewarded with penalty reduction. Captain Anders.

Some point out that Harmon is a poor candidate for an Audit
Policy test casé, since Harmon'’s self-disclosure was issued Application of RCRA to a One-Time Spill
before the final Audit Policy was published, and because Har-
mon was deemed to be a repeat offender, having engaged in An occasional occurrence during operational training is the
illegal dumping for over fourteen years. But, without specifi- accidental release of material such as oil or other fluids. This
cally holding that a facility would be ineligible to eliminate the may be due to a minor leak from a vehicle or a larger spill as the
gravity-based portion of a penalty unless all nine conditions of result of a major accident. These materials are usually depos-
the Audit Policy were satisfied, the EAB left a clear impression ited in places other than the RCRA managed treatment, storage,
that the Policy’s conditions “are to be respected,” making the or disposal facilities, and often on private property.
use of the Audit Policy’s penalty reductions in instances of self-

reported violations more difficutt. The RCRA establishes a “cradle to grave” regulatory
scheme for the treatment, storage, and disposal of solid and haz-
Conclusion ardous waste. The intent of Congress throughout the legislative

history of the RCRA has been the protection of human health

The EAB's ruling inHarmonhas significant ramifications.  and the environment from the disposal of discarded hazardous
First,Harmon'sresolute approval of the EPA overfiling of state waste. Hazardous waste under the RCRA is a subset of solid
consent orders—even those approved by the state courts—waste*? For a waste to be classified as hazardous, it must first
could force states toward more stringent enforcement responsegualify as a RCRA solid waste. Therefore, the starting point in
than they otherwise might have pursued. States will be awaredetermining the applicability of the RCRA is an examination of
that aHarmonenergized EPA will be keeping a close watch on the statutory and regulatory definitions of solid and hazardous
effective enforcement of the delegated hazardous waste prowaste.
gram. This more authoritative supervisory relationship could
hamper extensive efforts at some installations to nurture conge- The statutory definition of “solid waste” includes: “any gar-
nial relations with their state environmental regulatory agen- bage; refuse; sludge generated from a treatment plant, water
cies. Harmon also illuminates some of the differences supply treatment plant, or air pollution control facility; and
underlying state and EPA enforcement priorities: while the other discarded materiat®” The only category of waste that
EPA Region repeatedly cautioned and reproved MDNR for fail- might describe a spill is “discarded material.” The statute does
ing to punish the violator through punitive fines, MDNR sought not further define “discarded material.”
to reward Harmon, through a no-fine consent order, for self-

38. 60 Fed. Reg. 66,706 (1995).

39. RCRA (3008) Appeal No. 94-4, 7 E.A.D. at 58.

40. SeeToxics L. Rep,, Jan. 22, 1997, at 917.

41. See als&PA's Audit Policy Interpretive Guidanceyummarized ifnsioe EPA, Jan. 24, 1997, at 9-10.
42. 42 U.S.C. § 6903 (1996).

43. 1d. § 6903(27) (1996).
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The EPA's regulations define “solid waste” in the context of lations do not classify as solid waste those commercial products
the management of hazardous waste under the RCRA subtitlevhose use involves application to the land when such products
C. The regulations implementing the statute define solid wasteare used in their normal manner. Products applied to the land
as “any discarded material.” Discarded material is further in their ordinary usage are not “discarded material” subject to
defined as abandoned, recycled, or inherently waste-like matewaste management regulation.
rial.** The regulations then specify that materials are solid
waste if they are abandoned by being: “(1) disposed of; or (2) In determining the applicability of the RCRA to one-time
burned or incinerated; or (3) accumulated, stored, or treatedspills during operational activity, the definitions of solid and
(but not recycled) before or in lieu of being abandoned by beinghazardous waste must be considered. The key issue regarding
disposed of, burned, or incinerated.” the applicability of the regulatory definition to spills is whether

the material has been “abandoned,” as defined in the regula-

The subcategory of “hazardous waste” refers to those solidtions. When material is spilled in the operation of equipment
wastes that may: “(A) cause, or significantly contribute to, an during normal training, the operator does not “abandon” the
increase in mortality or an increase in serious irreversible, ormaterial. The focus of the activity is the use of the material, not
incapacitating reversible, illness; or (B) pose substantial the disposal of it. The fact that the material ends up in contact
present or potential hazard to human health or the environmentvith the environment in the same way that wastes do is not dis-
when improperly treated, stored, transported, or disposed of, opositive. If the material is collected soon after the spill occurs,
otherwise managed® The EPA's regulatory definition of haz- the recovered material would be considered solid waste when
ardous waste specifies that a solid waste is a hazardous wasteriémoved from the site for treatment or disposal.
it is not excluded from the definition and is either specifically
listed as hazardous or exhibits a hazardous waste characteris- Even if it can be successfully argued that the spilled material
tic.#” The EPA established three hazardous waste lists: (1) hazdoes not fall within the regulatory definition of “solid waste,” it
ardous wastes from nonspecific sources, (2) hazardous wastemay fall within the broader statutory definition. The RCRA
from specific sources, and (3) discarded commercial chemicalregulations clearly state that the regulatory definition of solid
products® If a solid waste is not a listed hazardous waste or aand hazardous waste applies only for purposes of implementing
mixture of a listed waste and a solid waste, it may still be haz-subtitle C of the RCRA? In issuing the final rule amending the
ardous if it exhibits a hazardous characteristic. The four haz-definition of solid waste, the EPA made it clear that the broader
ardous waste characteristics are ignitability, corrosivity, statutory definitions of solid and hazardous waste apply for pur-
reactivity, and toxicity® The regulatory definition of hazard- poses of enforcing the “imminent and substantial endanger-
ous waste identifies hazardous wastes for the purpose of subtiment” provisions of 42 U.S.C. § 7068.The imminent and
tle C regulation of these wastes. If a material satisfies thesubstantial endangerment provision of the RCRA provides
regulatory definition of solid waste and is hazardous under thebroad remedial authority to address a hazard to health or the
regulations as either a listed or characteristic hazardous wastesnvironment presented by disposal of solid or hazardous waste.
then the comprehensive controls of subtitle C apply. Subtitle CCourts have supported the EPAs position that the regulatory
management includes permitting requirements, land disposaldefinition of solid waste is narrower than the statutory defini-
restrictions, and technical standards. tion.>2

The EPA does not consider it within the regulatory or statu- The EPA's position is that if products are released into the
tory definitions of solid waste when the use of products for their environment and left indefinitely, they eventually become dis-
intended purpose results in the deposit of hazardous materiatarded within the statutory definition of “solid waste.”"Ram-
on the land. For example, the authorized use of pesticides isngton Arms®® the United States Court of Appeals for the
not covered by the regulatory scheme of the RCRA. The regu-Second Circuit agreed with the EPA in finding that lead shot

44. 40 C.FR.§ 261.2 (1996).

45. Id. § 261.2(b).

46. 42 U.S.C. § 6903(5) (1996).

47. 40 C.F.R. § 261.3(a) (1996).

48. Id. 8§ 261.31-261.33.

49. Id. § 261.20.

50. Id. § 261.1(b)(1).

51. 50 Fed Reg. 614, 627 (1985); 40 C.F.R. § 261.1(b)(2) (1996).

52. See, e.g.Connecticut Coastal Fisherman's Ass’n. v. Remington Arms388 F.2d 1305 (2d Cir. 1993).
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and clay targets left in Long Island Sound had accumulatedalso recognized that not all areas where releases have occurred
long enough to be considered solid was$t&he court did not  are considered SWMUs. The proposal specifically indicated
decide how long materials must accumulate before they areghat a one-time spill that had been “adequately” cleaned up
considered discarded. Both the EPA and the courts, howevenwould not constitute a SWMU. The EPA warned, however, that
have concluded that the statutory definition applies only to suitsif the spill is not cleaned up it would be “illegal disposal” and
brought to abate an imminent or substantial endangerment tsubject to enforcement action.
human health or the environment.
In the 1990 proposal, the EPA recognized that military firing
Therefore, if a spill is left in place, the spilled materials may ranges and impact areas are not SWMUs. Unexploded ord-
be considered “discarded” within the statutory definition of nance fired during target practice is not discarded material since
“solid waste,” and possibly within the regulatory definition. A the ordinary use of ordnance includes placement on the land.
failure to respond to a spill of hazardous material could be evi-The EPA cited a United States district court decistamhich
dence of an intent to discard. It is unclear at what point in time suggests that materials resulting from uniquely military activi-
a spill that has not been cleaned up would be considered a staties fall outside the definition of solid waste and are not subject
utorily “discarded” solid waste and therefore subject to sectionto the RCRA corrective action. More recently, in the Military
7003 remedial action or a regulatory solid waste subject to sub-Munitions Rule, the EPA affirmed the proposition that the nor-
title C regulation. In accordance with the intent of Congress, mal use of munitions in training activities, including the result-
the EPA applies the broader definition of solid waste for reme-ing deposit on the land, does not constitute disposal within the
dial purposes in contrast to regulatory purposes in order to preimeaning of the RCRA.
serve the widest latitude to address imminent threats to human
health and the environment. The RCRA's regulatory manage- The EPA recognizes two definitions for both solid and haz-
ment requirements are limited to activities that warrant cradleardous waste: one definition from the RCRA statute for the
to grave regulation. It is reasonable to construe the definitionpurpose of remedial enforcement and one definition found in
of solid waste narrowly for regulatory purposes to avoid the the regulations for the purpose of the subtitle C management
imposition of subtitle C requirements. program. Although one-time spills might not be solid waste
under the narrower regulatory definition, they may become
The specific provisions of the RCRA corrective action pro- RCRA statutory wastes if they are left in place and pose an
gram do not apply to one-time spills. Key corrective action pro- “imminent and substantial endangerment” under Section 7003
visions found at sections 3004(u) and (v) of the RCRA require of the RCRA. One-time spills are not subject to the more spe-
the EPA to incorporate corrective action obligations into any cific corrective action provisions, which require clean up of
permit issued. Section 3008(h) of the RCRA subjects interim contamination from SWMUs. In managing our spills, we must
status facilities to corrective action authority. These provisionsadequately clean up the material in a timely manner and reduce
require clean up of any past or present contamination thatthe likelihood of a release that may, with the passage of time,
results from operation of a “solid waste management unit.”  be considered “discarded” or pose an “imminent and substan-
tial endangerment.” Major Anderson-Lloyd.
The EPA proposed a regulatory framework for implement-
ing corrective action in July 1990 and issued a revised

advanced notice of proposed rulemaking in May 1996. In the Endangered Species Litigation
1990 proposal, the EPA defined the term “solid waste manage-
ment unit,” or SWMU, to mean, “Any discernible unit at which In a unanimous ruling on 19 March 1997, the United States

solid wastes have been placed at any time, irrespective ofSupreme Court held that the Endangered Species Act’s (ESA)
whether the unit was intended for the management of solid orcitizens suit provisioti negates the traditional “zone of inter-
hazardous waste. Such units include an area at a facility aests” test traditionally used to determine standing to bring
which solid wastes have been routinely and systematicallysuits® The Court also held that, for purposes of the Adminis-
released® An example of this, provided by the EPA, is a load- trative Procedures Act (APA), plaintiffs who suffer economic
ing area where operations result in a small but steady spillagéeharm as a result of jeopardy determinations by the United States
that contaminates the soil over time. In this proposal, the EPAFish and Wildlife Service (Service) under the ESA are included

53. Id.

54. Id.

55. 55 Fed. Reg. 30,798, 30,808 (1996).

56. Barcello v. Brown, 478 F. Supp. 646, 668-69 (D.P.R. 1979).
57. 62 C.F.R. § 6621 (1996).

58. 16 U.S.C. § 1540(g) (1996).
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within the zone of interests of affected persons for purposes ofprovision only includes violations committed by regulated par-
standing to bring suit under the APA. ties® Therefore, since the Service is not a regulated party
under this section, the petitioners’ section 7 claims, by default,
In Bennetf! ranchers and irrigation districts located within fall under the APA. Applying the zone of interests test to the
the Bureau of Land Management's Klamath Irrigation Project section 7 claims, the Court found that the economic harm
(Project) challenged a Service Biological Opinion (BO) regard- claimed by the petitioners was sufficient to place them within
ing the effects of Project water levels on two endangered fishthe zone of interests protected by the ESA.
species. The Service found that the long-term operation of the
Project was likely to jeopardize the fish. The Service then iden-  This decision opens the door to a new class of ESA chal-
tified reasonable and prudent alternatives that included main-denges (i.e., those based on economic harm). Furthermore,
taining minimum water levels in two reservoirs. The because many such challenges may now be brought under the
petitioners argued that the Service’s jeopardy determinationAPA, the ESA's sixty-day notice requirements will no longer
violated section 7 of the ESA, and that the BO also had theapply, and successful plaintiffs may be able to recover attorneys
effect of designating critical habitat without the requisite con- fees under the Equal Access to Justice Act. Captain Stanton.
sideration of economic impacts, in violation of section 4 of the
ESA. The suit was brought against the Service, and did not
include the Bureau of Land Management. The United States Integrated Natural Resources Management Plan
District Court for the District of Oregon dismissed the com- (INRMP) Guidance Released
plaint on the grounds that the plaintiffs did not have standing,
since their “recreational, aesthetic, and commercial interests . .  On 21 March 1997, Headquarters, Department of the Army,
. do not fall within the zone of interests sought to be protectedissued the “Army Goals and Implementing Guidance for Natu-
by ESA."®2 The United States Court of Appeals for the Ninth ral Planning Level Surveys (PLS) and Integrated Natural
Circuit affirmed, holding that the “zone of interests” test limits Resources Management Plans (INRMP)” (hereinafter Guid-
classes that may bring an ESA challenge under either the APAance). In accordance with the Guidance, each installation in the
or the ESA's citizens suit provision. United States with 500 or more acres, and certain OCONUS
installations, must complete a PLS and complete and execute
In overturning the Ninth Circuit, the Supreme Court (quot- an INRMP. The Defense Planning Guidance also established
ing the ESA's citizens suit provision, which states that any per-goals to have all PLSs completed by fiscal year (FY) 1998 and
son may commence a civil suit), held that the zone of interestgo have an approved INRMP for each applicable installation by
test does not apply to suits brought under the ESA's citizens suifY 2000.
provision®® Further, the Court held, because the petitioners’
allegation of economic harm is sufficient to satisfy the require-  The purpose of completing a PLS and an INRMP is to
ment that they claim to have been “injured in fact” by the Ser- ensure that natural resources conservation measures and Army
vice’s BO (which was found to constitute a final agency action) activities on mission land are integrated and are consistent with
and because their injury was “fairly traceable” to the BO, the federal stewardship and legal requirements. The primary
petitioners have standing under ArticlefIThe Courtwenton  objective of the INRMP, as recognized in the Guidance, is sup-
to hold that petitioners’ claim that the Service failed to perform port of the installation operational mission. In the memoran-
a non-discretionary function by not considering economic dum distributing the Guidance, the Army’s Assistant Chief of
impacts while effectively creating critical habitat, falls under Staff for Installation Management reinforces the critical rela-
the ESA's citizens suit provision at 16 U.S.C. § 1540(g)(15{C). tion of an INRMP to mission support: “The availability of train-
With respect to petitioners’ claims that the Service violated sec-ing land in the future will be largely determined by what is done
tion 7 of the ESA, the Court found that the ESA's citizens suit

59. Bennettv. Spear, 117 S. Ct. 1154 (1997).
60. Id.
61. Id.
62. 1d.
63. Id.
64. 1d.
65. Id.
66. 1d.

67. 1d.
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today to properly integrate land use and natural resources manFONSI undeAR 200-2 the installation has the latitude to use
agement.” the scoping process to elicit public comments early in the draft-
ing process or may limit the public comment to that period dic-
Approval of INRMPs tated by AR 200-2. A longer public comment period may be
beneficial if the installation determines that certain aspects of
Army Major Commands (MACOMSs) review and approve the INRMP may be controversial. Experience shows that
INRMPs. Prior to MACOM approval, the state fish and wild- potentially controversial aspects of an INRMP include those
life agency and the United States Fish and Wildlife Service portions of an INRMP that determine management of:
should concur with the fish and wildlife aspects of the
INRMP.58 Additionally, all aspects of the INRMP that may (1) guidelines for hunting and fishing programs (access,
potentially impact any federally listed threatened or endangeredfees, etc.);
species must be the subject of consultation under sectibn 7

the ESA®%® Finally, prior to implementing the INRMP, the (2) treatment of threatened and endangered species; and,
installation must fully comply with the National Environmental
Policy Act (NEPA) of 1969. (3) consumptive uses of natural resources, to include com-

mercial forestry, grazing and agricultural leases, and mining.
NEPA Compliance
The proposed action identified in the NEPA document will
As stated in the Guidance, all installation INRMPs must normally be implementation of the INRMP. The NEPA docu-
undergo NEPA analysis in accordance withmy Regulation ment should also include analysis of a reasonable range of alter-
200-2, Environmental Effects of Army Actiéh@\R 200-2. In natives, to include, at a minimum, analysis of the no-action
most cases, because INRMPs are derived to maintain and talternative. Analysis of the no-action alternative often serves
sustain natural resources, production of an environmentalas a baseline for determining environmental effects. If imple-
assessment (EA) accompanied by a finding of no significantmentation of the INRMP is potentially controversial, the NEPA
impact (FONSI) should satisfy the requirement#Bf200-2 document should contain detailed analysis of at least one addi-
and the NEPA. If, however, implementation of the INRMP will tional alternative, for example, implementation of an alterna-
significantly impact the environment, then the installation must tive plan to the INRMP—perhaps one of the draft INRMPs or
produce an environmental impact statement (EIS). a management plan suggested by an interested group or agency.
Major Ayres.
When complying withAR 200-2 the installation must pub-
lish the FONSI and the proposed INRMP for public comment
prior to actual implementation. When preparing an EA and a

68. Pursuant to the Sikes Act, 16 U.S.C. 88 670a-6700 (1996), the military has authority to enter into cooperative agitbetmei®scretary of Interior (United
States Fish and Wildlife Service and/or the National Marine Fisheries Service) and state fish and game agencies. Auditcmoatiagnce with 10 U.S.C. § 2671,
the Army must require that all hunting, fishing, and trapping at an installation be held in accordance with state fish lamgsgame

69. The Endangered Species Act of 1¥&8amendedl6 U.S.C. § 1536(a)(2) (1998ke als®0 C.F.R. pt. 402, Interagency Cooperation—Endangered Species Act
of 1973, as amended (implementing regulations).

70. DeP'T oF ARMY, REG. 200-2, EVIRONMENTAL EFFECTSOF ARMY AcTiONS (23 Dec. 1988).
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Claims Report

United States Army Claims Service

Personnel Claims Note within seventy-five days of delivery. The most commonly
used, and easiest to identify, is the DD Form 1840R. But this is
What Constitutes Timely Notice? not the only method to provide timely notice to the carrier. A

copy of DD Form 1841, Government Inspection Report, or a

As long as a household goods or hold baggage carrier propersonal letter from the claimant to the carrier may also consti-
vides a servicemember with a DD Form 1840/1840R at deliv- tute timely notice.
ery, the carrier is entitled to timely notice of all loss or damage
occurring in that shipment. To satisfy this requirement, the car- The United States Army Claims Service (USARCS)
rier must receive the notice of loss or damage within Seventy-recenﬂy received a claims file in which a claimant failed to
five days of delivery. Usually, the claimant will list the loss and annotate any damaged items on DD Form 1840/1840R. As a
damage on DD Form 1840R, Notice of Loss and Damage, andesult, the field claims office made deductions for lost potential
submit it to the nearest claims office within seventy days of carrier recovery. However, the damaged items were included
delivery. The claims office then has five days to review this on the government inspection report (DD Form 1841) that was
form and dispatch it to the carrier before the end of the seventysubmitted to the carrier within seventy-five days. The USARCS
fifth day. The carrier is then obligated to reimburse the govern-contacted the carrier and determined that a copy of the inspec-
ment a predetermined portion of the amount paid to the claim-tion report was received within the notice period. As a result,
ant. If the claims office fails to inform the carrier of the loss or the deductions for lost carrier recovery should not have been
damage within the seventy-five-day notice period, the carrier ismade.
not required to reimburse the government. If the lack of notice
to the carrier is due to a claimant’s failure to timely file, the  If you think that a carrier may have received notice in some
amount that would have been paid by the carrier to the governform other than DD Form 1840R, before making any deduc-
ment will usually be deducted by the government from the tions for lost carrier recovery, call the carrier and ask for copies
amount otherwise payab|e to the claimant. of the file. This may prevent the need to process a request for

reconsideration. Mr. Fraser and Mr. Lickliter.

The requirement to furnish timely notice to the carrier can be
satisfied by any document stating that an item has been dam-
aged in shipment, as long as the carrier receives the document
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CLE News

2 June-
1. Resident Course Quotas 11 July:
Attendance at resident continuing legal education (CLE) 2-13 June:
courses at The Judge Advocate General’'s School, United States
Army (TJAGSA), is restricted to students who have confirmed
reservations. Reservations for TJAGSA CLE courses are man- 9-13 June:
aged by the Army Training Requirements and Resources Sys-
tem (ATTRS), the Army-wide automated training systeli.
you do not have a confirmed reservation in ATRRS, you do 16-27 June:
not have a reservation for a TJAGSA CLE course.
16-27 June:
Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva- 22 June-
tions through their unit training offices or, if they are non-unit 12 Sept.:
reservists, through United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZHA-P, 9700 Page Avenue, St. 30 June-
Louis, MO 63132-5200. Army National Guard personnel must 2 July:
request reservations through their unit training offices.
July 1997
When requesting a reservation, you should know the follow-
ing: 1-3 July:
TJAGSA School Code-481
7-11 July:
Course Name—133@ontract Attorneys Course 5F-F10
Class Number—133d Contract Attorney’s CousseF10 23-25 July:

Class Number-£33d Contract Attorney’s Course 5F-F10
August 1997
To verify a confirmed reservation, ask your training office to

provide a screen print of the ATRRS R1 screen showing by- 4-8 August:
name reservations.
The Judge Advocate General’'s School is an approved spon- 4-15 August:
sor of CLE courses in all states requiring mandatory continuing
legal education. These states include: AL, AR, AZ, CA, CO,
CT, DE, FL, GA, ID, IN, 1A, KS, KY, LA, MN, MS, MO, MT, 5-8 August:
NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT, VT,
VA, WA, WV, WI, and WY.
11-15 Aug.:
2. TIAGSA CLE Course Schedule
1997
11-15 Aug.:
June 1997
2-6 June: 3d Intelligence Law Workshop 18-22 Aug.:
(5F-F41).
2-6 June: 142d Senior Officers Legal Orientation 18-22 Aug.:

Workshop (5F-F1).
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4th JA Warrant Officer Basic Course
(7A-550A0).

2d RC Warrant Officer Basic Course
(Phase I) (7A-550A0-RC).

27th Staff Judge Advocate Course
(5F-F52).

AC (Phase II) (5F-F55).

2d RC Warrant Officer Basic Course
(Phase 1) (7A-55A0-RC).

143d Basic Course (5-27)C20).

28th Methods of Instruction Course
(5F-F70).

Professional Recruiting Training
Seminar

8th Legal Administrators Course
(7A-550A1).

Career Services Directors
Conference

1st Chief Legal NCO Course
(512-71D-CLNCO).

139th Contract Attorneys Course
(5F-F10).

3d Military Justice Managers
Course (5F-F31).

8th Senior Legal NCO
Management Course
(512-71D/40/50).

15th Federal Litigation Course
(5F-F29).

66th Law of War Workshop
(5F-F42).

143d Senior Officers Legal

Orientation Course
(5F-F1).
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18 August 1997-
28 May 1998

September 1997

3-5 September:

8-10 September:

8-12 September:

8-19 September:

46th Graduate Course
(5-27-C22).

USAREUR Legal Assistance
CLE (5F-F23E).

3d Procurement Fraud Course
(5F-F101).

USAREUR Administrative Law
CLE (5F-F24E).

8th Criminal Law Advocacy
Course (5F-F34).

3. Civilian-Sponsored CLE Courses

1997
June
6, ICLE Preparing and Winning a Jury
Trial
Atlanta, GA
27, ABA ABA Legal Assistance for
Military Personnel (LAMP)
Seattle, WA
July
30 July- Death Penalty Litigation and
2 Aug, AGACL Appeals Conference

San Antonio, TX

For further information on civilian courses in your
area, please contact one of the institutions listed below:

AAJE:

ABA:

AGACL:

ALIABA:
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American Academy of Judicial
Education

1613 15th Street, Suite C

Tuscaloosa, AL 35404

(205) 391-9055

American Bar Association

750 North Lake Shore Drive

Chicago, IL 60611

(312) 988-6200

Association of Government Attorneys
in Capital Litigation

Arizona Attorney General's Office

ATTN: Jan Dyer

1275 West Washington

Phoenix, AZ 85007

(602) 542-8552

American Law Institute-American

ASLM:

CCEB:

CLA:

CLESN:

ESI:

FBA:

FB:

GICLE:

Gll:

GWU:

Bar Association

Committee on Continuing Professional
Education

4025 Chestnut Street

Philadelphia, PA 19104-3099

(800) CLE-NEWS (215) 243-1600

American Society of Law and Medicine
Boston University School of Law

765 Commonwealth Avenue

Boston, MA 02215

(617) 262-4990

Continuing Education of the Bar
University of California Extension
2300 Shattuck Avenue

Berkeley, CA 94704

(510) 642-3973

Computer Law Association, Inc.
3028 Javier Road, Suite 500E
Fairfax, VA 22031

(703) 560-7747

CLE Satellite Network
920 Spring Street
Springfield, IL 62704
(217) 525-0744

(800) 521-8662

Educational Services Institute
5201 Leesburg Pike, Suite 600
Falls Church, VA 22041-3202
(703) 379-2900

Federal Bar Association

1815 H Street, NW, Suite 408
Washington, D.C. 20006-3697
(202) 638-0252

Florida Bar
650 Apalachee Parkway
Tallahassee, FL 32399-2300

The Institute of Continuing Legal
Education

P.O. Box 1885

Athens, GA 30603

(706) 369-5664

Government Institutes, Inc.
966 Hungerford Drive, Suite 24
Rockville, MD 20850

(301) 251-9250

Government Contracts Program
The George Washington University
National Law Center
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lICLE:

LRP:

LSU:

MICLE:

MLI:

NCDA:

NITA:

NJC:

2020 K Street, NW, Room 2107
Washington, D.C. 20052
(202) 994-5272

Illinois Institute for CLE
2395 W. Jefferson Street
Springfield, IL 62702
(217) 787-2080

LRP Publications

1555 King Street, Suite 200
Alexandria, Va 22314

(703) 684-0510

(800) 727-1227

Louisiana State University

Center on Continuing Professional
Development

Paul M. Herbert Law Center

Baton Rouge, LA 70803-1000

(504) 388-5837

Institute of Continuing Legal
Education

1020 Greene Street

Ann Arbor, Ml 48109-1444

(313) 764-0533

(800) 922-6516

Medi-Legal Institute

15301 Ventura Boulevard, Suite 300
Sherman Oaks, CA 91403

(800) 443-0100

National College of District Attorneys
University of Houston Law Center
4800 Calhoun Street

Houston, TX 77204-6380

(713) 747-NCDA

National Institute for Trial Advocacy
1507 Energy Park Drive

St. Paul, MN 55108

(612) 644-0323 in (MN and AK)
(800) 225-6482

National Judicial College
Judicial College Building
University of Nevada

NMTLA:

PBI:

PLI:

TBA:

TLS:

UMLC:

UT:

VCLE:

Reno, NV 89557
(702) 784-6747

New Mexico Trial Lawyers’
Association

P.O. Box 301

Albugquerque, NM 87103

(505) 243-6003

Pennsylvania Bar Institute
104 South Street

P.O. Box 1027

Harrisburg, PA 17108-1027
(717) 233-5774

(800) 932-4637

Practicing Law Institute
810 Seventh Avenue
New York, NY 10019
(212) 765-5700

Tennessee Bar Association
3622 West End Avenue
Nashville, TN 37205

(615) 383-7421

Tulane Law School

Tulane University CLE

8200 Hampson Avenue, Suite 300
New Orleans, LA 70118

(504) 865-5900

University of Miami Law Center
P.O. Box 248087

Coral Gables, FL 33124

(305) 284-4762

The University of Texas School of
School of Law

Office of Continuing Legal Education

727 Est 26th Street

Austin, TX 78705-9968

University of Virginia School of Law
Trial Advocacy Institute

P.O. Box 4468

Charlottesville, VA 22905
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4. Mandatory Continuing Legal Education Jurisdictions

and Reporting Dates

Jurisdiction
Alabama**
Arizona
Arkansas
California*

Colorado

Delaware

Florida**

Georgia
Idaho
Indiana
lowa
Kansas
Kentucky
Louisiana**
Michigan
Minnesota
Mississippi**
Missouri
Montana
Nevada

New Hampshire**
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Reporting Month

31 December annually
15 September annually
30 June annually

1 February annually

Anytime within three-year
period

31 July biennially

Assigned month
triennially

31 January annually
Admission date triennially
31 December annually
1 March annually

30 days after program
30 June annually

31 January annually
31 March annually

30 August triennially

1 August annually

31 July annually

1 March annually

1 March annually

1 August annually
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New Mexico
North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

Pennsylvania**
Rhode Island
South Carolina**
Tennessee*
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin*

Wyoming

* Military Exempt

prior to 1 April annually
28 February annually

31 July annually
31 January biennially

15 February annually
Anniversary of date of
birth—new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

30 days after program

30 June annually

15 January annually

1 March annually

31 December annually

End of two-year
compliance period

15 July biennially
30 June annually
31 January triennially
31 July annually
1 February annually

30 January annually

** Military Must Declare Exemption

For addresses and detailed information, see the November
1996, issue ofhe Army Lawyer



Current Materials of Interest

1. Web Sites of Interest to Judge Advocates Center (DTIC). An office may obtain this material in two ways.
The first is through your installation library. Most libraries are

a. Army Publishing Agency--http://www-usappc.hoff- DTIC users and would be happy to identify and order the mate-
man.army.mil/ rial for you. If your library is not registered with DTIC, then

. . ou or your office/organization may register for DTIC services.
This is an excellent site to access and download a pIethoray 4 g yTed

of Army Regulations and Publications. The only impediment . T . .
to accessing the valuable information contained therein is IBM If you require only unclassified |.nformat|on, simply call the
Bookmaster, a viewer program akin to Adobe Acrobat Reader. DT!C Registration Branch and register over the phone at (703)
Before you can begin to access the files on this web site, you 76?-8273. If access to cIaSS|f|9d information is needed, then a
will have to download IBM Bookmaster onto your hard drive.  registration form must be obtained, completed, and sent to the
In order to do so, you will need to enter a publications account Defense Technical Information Center, 8725 John J. Kingman
number on your screen which should be available from your Road, Suite 0944, Fort Belvoir, Virginia 22060-6218, telephone
publications officer. Taking the trouble to obtain the publica- (commercial) (703) 767-9087, (DSN) 427-9087, toll-free 1-
tions account number or alternatively, having your publications 800-225-DTIC, menu selection 6, option 1, fax (commercial)

officer download the program for you, will, in the long run, (703) 767-8228, fax (DSN) 426-8228, or e-mail to
save you much hardship and many trips to your local MOS li- reghelp@dtic.mil.

brary.

If you have a recurring need for information on a particular
subject, you may want to subscribe to our Current Awareness

This web page has an impressive array of legal resource Bibliography Service, a profile-based product, which will alert
links, indexes, search engines, and directories. It is a great start0U, on a biweekly basis, to the documents that have been
ing point for your legal research of state, federal, and interna- entered into our Technical Reports Database which meet your
tional law. You can also find forms, an attorney directory, and profile parameters. This bibliography is available electroni-
numerous specialty areas such as medical law, bankruptcy, cally via e-mail at no cost or in hard copy at an annual cost of
family law, tax law, and immigration law. Great for the legal  $25 per profile.
assistance attorney.

b. Law Research--http://www.lawresearch.com/index.htm

Prices for the reports fall into one of the following four cat-
egories depending on the number of pages: $6, $11, $41, and
$121. The majority of documents cost either $6 or $11. Law-
ers, however, who need specific documents document for a

c. Internal Revenue Service--http://www.irs.ustreas.gov/
cover.html

Find and download all the tax forms and publications you ¥

will ever want at this web site. case may obtain them at no cost.
d. The State Court Locator--http://www.law.vill.edu/ You may pay for the products and services that you purchase
State-Ct/ either by establishing a DTIC deposit account with the National

_ . . ~ Technical Information Service (NTIS) or by using a VISA,
The State Court Locator is a service provided by the Vill- MasterCard or American Express credit card. Information on

to many sites maintained by state court systems on the Internet.packet_

If you need to access state law and state court decisions, this

Page is highly recommended. You may also want to visit the DTIC Home Page at http:/

2. TIAGSA Materials Available through the Defense www.dt|_g.m|l aqd .browse through our listing of citations t_o
- : unclassified/unlimited documents that have been entered into
Technical Information Center . s
our Technical Reports Database within the last eleven years to

Each year The Judge Advocate General's School publishesget a better idea of the type of information that is available from

deskbooks and materials to support resident course instructions>- Our complete collection includes limited and classified

Much of this material is useful to judge advocates and govem_documents, as well, but those are not available on the Web.
ment civilian attorneys who are unable to attend courses in their It wish to receive more information about DTIC. or if
practice areas. The School receives many requests each year you wish to receive more into ’

for these materials. Because the distribution of these materiald °! have any questions, please call our Product and Services
is not in the School's mission, TJAGSA does not have the ranch at (703)767-9087, (DSN) 427-8267, or toll-free 1-800-
resources to provide these publ,ications 225-DTIC, menu selection 6, option 1 or send an e-mail to

bcorders@dtic.mil. We are happy to help you.

To provide another avenue of availability, some of this mate-
rial is available through the Defense Technical Information
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AD A301096

AD A301095

AD A265777

AD A263082

AD A323770

*AD A313675

AD A282033

AD A303938

AD A297426

AD A308640

AD A280725

AD A283734

*AD A322684

AD A310157

AD A301061

AD A311351

AD A255346
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Contract Law

Government Contract Law Deskbook,
vol. 1, JA-501-1-95 (631 pgs).

Government Contract Law Deskbook,
vol. 2, JA-501-2-95 (503 pgs).

Fiscal Law Course Deskbook, JA-506-93
(471 pgs).
Legal Assistance

Real Property Guide—Legal Assistance,
JA-261-93 (293 pgs).

Uniformed Services Worldwide Legal
Assistance Directory, JA-267-97

(59 pgs).

Uniformed Services Former Spouses’
Protection Act, JA 274-96 (144 pgs).

Preventive Law, JA-276-94 (221 pgs).

Soldiers' and Sailors' Civil Relief Act
Guide, JA-260-96 (172 pgs).

Wills Guide, JA-262-95 (517 pgs).
Family Law Guide, JA 263-96 (544 pgs).

Office Administration Guide, JA 271-94
(248 pgs).

Consumer Law Guide, JA 265-94
(613 pgs).

Tax Information Series, JA 269-97
(110 pgs).AD A276984Deployment
Guide, JA-272-94 (452 pgs).

Administrative and Civil Law

Federal Tort Claims Act, JA 241-96
(118 pgs).

Environmental Law Deskbook,
JA-234-95 (268 pgs).

Defensive Federal Litigation, JA-200-96
(846 pgs).

Reports of Survey and Line of Duty
Determinations, JA-231-92 (89 pgs).

AD A311070

AD A259047

AD A323692

*AD A318895

Government Information Practices,
JA-235-96 (326 pgs).

AR 15-6 Investigations, JA-281-96
(45 pgs).
Labor Law

The Law of Federal Employment,
JA-210-97 (288 pgs).

The Law of Federal Labor-Management
Relations, JA-211-96 (330 pgs).

Developments, Doctrine, and Literature

AD A254610

AD A302674

AD A302672

AD A302445

AD A302312

AD A274407

AD A274413

Military Citation, Fifth Edition,
JAGS-DD-92 (18 pgs).
Criminal Law

Crimes and Defenses Deskbook,
JA-337-94 (297 pgs).

Unauthorized Absences Programmed
Text, JA-301-95 (80 pgs).

Nonjudicial Punishment, JA-330-93
(40 pgs).

Senior Officers Legal Orientation,
JA-320-95 (297 pgs).

Trial Counsel and Defense Counsel
Handbook, JA-310-95 (390 pgs).

United States Attorney Prosecutions,
JA-338-93 (194 pgs).

International and Operational Law

AD A284967

AD B136361

Operational Law Handbook, JA-422-95
(458 pgs).

Reserve Affairs
Reserve Component JAGC Personnel

Policies Handbook, JAGS-GRA-89-1
(188 pgs).
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The following United States Army Criminal Investiga- (b) Units not organized under a PAQ@nits that are
tion Division Command publication also is available detachment size and above may have a publications account.

through DTIC: To establish an account, these units will submit a DA Form 12-
R and supporting DA Form 12-99 forms through their DCSIM
AD A145966 Criminal Investigations, Violation of the  or DOIM, as appropriate, to the St. Louis USAPDC, 1655
U.S.C. in Economic Crime Woodson Road, St. Louis, MO 63114-6181.
Investigations, USACIDC Pam 195-8
(250 pgs). (c) Staff sections of Field Operating Agencies
(FOAs), Major Commands (MACOMSs), installations, and com-
* Indicates new publication or revised edition. bat divisions These staff sections may establish a single ac-
count for each major staff element. To establish an account,
3. Regulations and Pamphlets these units will follow the procedure in (b) above.
a. The following provides information on how to obtain (2) Army Reserve National Guard (ARNG) units that
Manuals for Courts-Martial, DA Pamphlets, Army Regula- are company size to State adjutants genefal establish an ac-
tions, Field Manuals, and Training Circulars. count, these units will submit a DA Form 12-R and supporting

DA Form 12-99 through their State adjutants general to the St.
(1) The United States Army Publications Distribu- Louis USAPDC, 1655 Woodson Road, St. Louis, MO 63114-
tion Center (USAPDC) at St. Louis, Missouri, stocks and dis- 6181.
tributes Department of the Army publications and blank forms

that have Army-wide use. Contact the USAPDC at the follow- (3) United States Army Reserve (USAR) units that are
ing address: company size and above and staff sections from division level
and above To establish an account, these units will submit a
Commander DA Form 12-R and supporting DA Form 12-99 forms through
U.S. Army Publications their supporting installation and CONUSA to the St. Louis US-
Distribution Center APDC, 1655 Woodson Road, St. Louis, MO 63114-6181.
1655 Woodson Road
St. Louis, MO 63114-6181 (4) Reserve Officer Training Corps (ROTC) Elements
Telephone (314) 263-7305, ext. 268 To establish an account, ROTC regions will submit a DA Form

12-R and supporting DA Form 12-99 forms through their sup-
(2) Units must have publications accounts to use any porting installation and Training and Doctrine Command
part of the publications distribution system. The following ex- (TRADOC) DCSIM to the St. Louis USAPDC, 1655 Woodson
tract fromDepartment of the Army Regulation 25-30, The Army Road, St. Louis, MO 63114-6181. Senior and junior ROTC
Integrated Publishing and Printing Prograrparagraph 12-7c  units will submit a DA Form 12-R and supporting DA 12-series
(28 February 1989), is provided to assist Active, Reserve, andorms through their supporting installation, regional headquar-
National Guard units. ters, and TRADOC DCSIM to the St. Louis USAPDC, 1655
Woodson Road, St. Louis, MO 63114-6181.
b. The units below are authorized publications accounts

with the USAPDC. Units not described above also may be authorized accounts.
To establish accounts, these units must send their requests
(1) Active Army through their DCSIM or DOIM, as appropriate, to Commander,

USAPPC, ATTN: ASQZ-LM, Alexandria, VA 22331-0302.

(a) Units organized under a Personnel and Ad-
ministrative Center (PAC)A PAC that supports battalion-size c. Specific instructions for establishing initial distribu-
units will request a consolidated publications account for the tion requirements appear A Pam 25-33
entire battalion except when subordinate units in the battalion
are geographically remote. To establish an account, the PAC If your unit does not have a copy of DA Pam 25-33 you
will forward a DA Form 12-R (Request for Establishment of a may request one by calling the St. Louis USAPDC at (314)
Publications Account) and supporting DA 12-series forms 263-7305, extension 268.
through their Deputy Chief of Staff for Information Manage-
ment (DCSIM) or DOIM (Director of Information Manage- (1) Units that have established initial distribution re-
ment), as appropriate, to the St. Louis USAPDC, 1655 quirements will receive copies of new, revised, and changed
Woodson Road, St. Louis, MO 63114-6181. The PAC will publications as soon as they are printed.
manage all accounts established for the battalion it supports.
(Instructions for the use of DA 12-series forms and a reproduc- (2) Units that require publications that are not on
ible copy of the forms appear DA Pam 25-33, The Standard their initial distribution list can requisition publications using
Army Publications (STARPUBS) Revision of the DA 12-Seriesthe Defense Data Network (DDN), the Telephone Order Publi-
Forms, Usage and Procedures (1 June 1988) cations System (TOPS), the World Wide Web (WWW), or the
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Bulletin Board Services (BBS). ATTN: Sysop
9016 Black Rd., Ste. 102
(3) Civilians can obtain DA Pams through the Na- Fort Belvoir, VA 22060
tional Technical Information Service (NTIS), 5285 Port Royal
Road, Springfield, VA 22161. You may reach this office at
(703) 487-4684 or 1-800-553-6487. ¢. Telecommunications setups are as follows:

(4) Air Force, Navy, and Marine Corps judge advo- (1) The telecommunications configuration for ter-
cates can request up to ten copies of DA Pams by writing to USiminal mode is: 1200 to 28,800 baud; parity none; 8 bits; 1 stop
APDC, 1655 Woodson Road, St. Louis, MO 63114-6181. bit; full duplex; Xon/Xoff supported; VT100/102 or ANSI ter-

minal emulation. Terminal mode is a text mode which is seen
4. The Legal Automation Army-Wide Systems Bulletin in any communications application other than World Group
Board Service Manager.

a. The Legal Automation Army-Wide Systems (2) The telecommunications configuration for
(LAAWS) operates an electronic on-line information service World Group Manager is:
(often referred to as a BBS, Bulletin Board Service) primarily

dedicated to serving the Army legal community for Army ac- Modem setup: 1200 to 28,800 baud
cess to the LAAWS On-Line Information Service, while also (9600 or more recommended)
providing Department of Defense (DOD) wide access. Wheth-

er you have Army access or DOD-wide access, all users will be Novell LAN setup: Server = LAAWSBBS
able to download the TJAGSA publications that are available (Available in NCR only)

on the LAAWS BBS.
TELNET setup: Host=134.11.74.3
b. Access to the LAAWS BBS: (PC must have Internet capability)

(1) Access to the LAAWS On-Line Information (3) The telecommunications for TELNET/Internet
Service (OIS) is currently restricted to the following individu- access for users not using World Group Manager is:
als (who can sign on by dialing commercial (703) 806-5772, or
DSN 656-5772 or by using the Internet Protocol address IP Address = 160.147.194.11
160.147.194.11 or Domain Names jagc.army.mil):
Host Name = jagc.army.mil
(a) Active Army, Reserve, or National Guard
(NG) judge advocates, After signing on, the system greets the user with an opening
menu. Users need only choose menu options to access and
(b) Active, Reserve, or NG Army Legal Admin- download desired publications. The system will require new
istrators and enlisted personnel (MOS 71D); users to answer a series of questions which are required for
daily use and statistics of the LAAWS OIS. Once users have
(c) Civilian attorneys employed by the Depart- completed the initial questionnaire, they are required to answer
ment of the Army, one of two questionnaires to upgrade their access levels. There
is one for attorneys and one for legal support staff. Once these
(d) Civilian legal support staff employed by the questionnaires are fully completed, the user's access is immedi-
Army Judge Advocate General's Corps; ately increasedThe Army Lawyewill publish information on
new publications and materials as they become available
(e) Attorneys (military or civilian) employed through the LAAWS OIS.
by certain supported DOD agencies (e.g., DLA, CHAMPUS,

DISA, Headquarters Services Washington), d. Instructions for Downloading Files from the
LAAWS OIS
(f) All DOD personnel dealing with military
legal issues; (1) Terminal Users
(9) Individuals with approved, written excep- (a) Log onto the LAAWS OIS using Procomm
tions to the access policy. Plus, Enable, or some other communications application with

the communications configuration outlined in paragraph cl or
(2) Requests for exceptions to the access policy shouldc3.
be submitted to:
(b) If you have never downloaded before, you
LAAWS Project Office will need the file decompression utility program that the
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LAAWS OIS uses to facilitate rapid transfer over the phone

lines. This program is known as PKUNZIP. To download it (d) You will get a screen to set up the options by
onto your hard drive take the following actions: which you may scan the file libraries.
(1) From the Main (Top) menu, choose “L” (e) Press the “Clear” button.

for File Libraries. Press Enter.
(f) Scroll down the list of libraries until you see
(2) Choose “S” to select a library. Hit the NEWUSERS library.
Enter.
(9) Click in the box next to the NEWUSERS li-
(3) Type “NEWUSERS” to select the brary. An “X” should appear.
NEWUSERS file library. Press Enter.
(h) Click on the “List Files” button.
(4) Choose “F” to find the file you are look-
ing for. Press Enter. (i) When the list of files appears, highlight the
file you are looking for (in this case PKZ110.EXE).
(5) Choose “F” to sort by file name. Press

Enter. () Click on the “Download” button.

(6) Press Enter to start at the beginning of (k) Choose the directory you want the file to be
the list, and Enter again to search the current (NEWUSER) li-transferred to by clicking on it in the window with the list of di-
brary. rectories (this works the same as any other Windows applica-

tion). Then select “Download Now.”
(7) Scroll down the list until the file you
want to download is highlighted (in this case PKZ110.EXE) or (I) From here your computer takes over.
press the letter to the left of the file name. If your file is not on
the screen, press Control and N together and release them to see (m) You can continue working in World Group
the next screen. while the file downloads.

(8) Once your file is highlighted, press Con- (3) Follow the above list of directions to download
trol and D together to download the highlighted file. any files from the OIS, substituting the appropriate file name
where applicable.
(9) You will be given a chance to choose the
download protocol. If you are using a 2400 - 4800 baud mo- e. To use the decompression program, you will have to
dem, choose option “1”. If you are using a 9600 baud or fasterdecompress, or “explode,” the program itself. To accomplish
modem, you may choose “Z” for ZMODEM. Your software this, boot-up into DOS and change into the directory where you
may not have ZMODEM available to it. If not, you can use downloaded PKZ110.EXE. Then type PKZ110. The PKUN-
YMODEM. If no other options work for you, XMODEM is  ZIP utility will then execute, converting its files to usable for-
your last hope. mat. When it has completed this process, your hard drive will
have the usable, exploded version of the PKUNZIP utility pro-
(10) The next step will depend on your soft- gram, as well as all of the compression or decompression utili-
ware. If you are using a DOS version of Procomm, you will hit ties used by the LAAWS OIS. You will need to move or copy
the “Page Down” key, then select the protocol again, followed these files into the DOS directory if you want to use them any-
by a file name. Other software varies. where outside of the directory you are currently in (unless that
happens to be the DOS directory or root directory). Once you
(11) Once you have completed all the neces- have decompressed the PKZ110 file, you can use PKUNZIP by
sary steps to download, your computer and the BBS take ovetyping PKUNZIP <filename> at the C:\> prompt.
until the file is on your hard disk. Once the transfer is complete,
the software will let you know in its own special way. 5. TJAGSA Publications Available Through the LAAWS
BBS
(2) Client Server Users.
The following is a current list of TJAGSA publications

(a) Log onto the BBS. available for downloading from the LAAWS BBS (Note that
the date UPLOADED is the month and year the file was made

(b) Click on the “Files” button. available on the BBS; publication date is available within each
publication):

(c) Click on the button with the picture of the dis-
kettes and a magnifying glass.
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EILE NAME

UPLOADED

DESCRIPTION

RESOURCE.ZIP

ALLSTATE.ZIP

ALAW.ZIP

BULLETIN.ZIP

CHILDSPT.TXT

CHILDSPT.WP5

DEPLOY.EXE

FTCA.ZIP

69

May 1996

January 1996

June 1990

May 1997

February 1996

February 1996

March 1995

January 1996

A Listing of Legal
Assistance Resources,
May 1996.

1995 AF All States
Income Tax guide for
use with 1994 state
income tax returns,
April 1995.

The Army Lawyér
Military Law Review
Database ENABLE
2.15. Updated
through the 1989 he
Army Lawyerindex.

It includes a menu
system and an explan-
atory memorandum,
ARLAWMEM.WPF.

Current list of educa-
tional television pro-
grams maintained in
the video information
library at TJAGSA of
actual class instruc-
tions presented at the
school in Word 6.0,
May 1997.

A Guide to Child
Support Enforcement
Against Military Per-
sonnel, February
1996.

A Guide to Child
Support Enforcement
Against Military Per-
sonnel, February
1996.

Deployment Guide
Excerpts. Docu-
ments were created in
Word Perfect 5.0 and
zipped into execut-
able file.

Federal Tort Claims
Act, August 1995.

FOIA.ZIP

FOIA2.ZIP

FS0201.ZIP

ALM1.EXE

JA200.EXE

JA210DOC.ZIP

JA211DOC.EXE

JA221.EXE

JA231.ZIP

JA234.ZIP

JA235.EXE

JA241.EXE

January 1996

January 1995

October 1992

September 1996

September 1996

May 1996

February 1997

September 1996

January 1996

January 1996

January 1997

January 1997
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Freedom of Informa-
tion Act Guide and
Privacy Act Over-
view, November
1995.

Freedom of Informa-
tion Act Guide and
Privacy Act Over-
view, September
1995.

Update of FSO Auto-
mation Program.
Download to hard
only source disk,
unzip to floppy, then
A:INSTALLA or
B:INSTALLB.

Administrative Law
for Military Installa-
tions Deskbook

Defensive Federal
Litigation, March
1996.

Law of Federal
Employment, May
1996.

Law of Federal
Labor-Management
Relations, November
1996.

Law of Military
Installations (LOMI),
September 1996.

Reports of Survey
and Line Determina-
tions—Programmed
Instruction, Septem-
ber 1992 in ASCII
text.

Environmental Law
Deskbook, Novem-
ber 1995.

Government Informa-
tion Practices, August
1996.

Federal Tort Claims
Act, June 1996.



JA260.ZIP

JA261.ZIP

JA262.ZIP

JA263.ZIP

JA265A.ZIP

JA265B.ZIP

JA267.ZIP

JA268.ZIP

JA269.DOC

JA271.ZIP

JA272.ZIP

JA274.Z1P

JA275.EXE

JA276.ZIP

September 1996

October 1993

January 1996

October 1996

January 1996

January 1996

September 1996

January 1996

December 1996

January 1996

January 1996

August 1996

December 1996

January 1996

Soldiers’ and Sailors’ JA281.EXE
Civil Relief Act

Guide, January 1996.
JA280P1.EXE

Legal Assistance Real
Property Guide,
March 1993.

Legal Assistance
Wills Guide, June
1995.

JA280P2.EXE

Family Law Guide,
May 1996.

Legal Assistance
Consumer Law
Guide—Part I, June
1994,

JA280P3.EXE

Legal Assistance
Consumer Law
guide—Part Il, June
1994.

JA280P4.EXE

Uniform Services
Worldwide Legal
Assistance Office
Directory, February
1996.

JA285V1.EXE

Legal Assistance
Notarial Guide, April
1994.

JA285V2.EXE

Tax Information
Series, December
1996.

JA301.ZIP

Legal Assistance
Office Administra-
tion Guide, May
1994,

JA310.ZIP

Legal Assistance
Deployment Guide,
February 1994.

JA320.ZIP

Uniformed Services
Former Spouses Pro-
tection Act Outline
and References, June
1996.

JA330.ZIP

Model Income Tax
Assistance Program,
August 1993.

JA337.ZIP

) JA422.ZIP
Preventive Law

Series, December
1992.

February 1997

February 1997

February 1997

February 1997

February 1997

January 1997

January 1997

January 1996

January 1996

January 1996

January 1996

January 1996

May 1996
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15-6 Investigations,
December 1996.

Administrative and
Civil Law Basic
Handbook (Part 1 &
5, (LOMI), February
1997.

Administrative and
Civil Law Basic
Handbook (Part 2,
Claims), February
1997.

Administrative and
Civil Law Basic
Handbook (Part 3,
Personnel Law), Feb-
ruary 1997.

Administrative and
Civil Law Basic
Handbook (Part 4,
Legal Assistance),
February 1997.

Senior Officer Legal
Orientation, February
1997.

Senior Officer Legal
Orientation, February
1997.

Unauthorized
Absence Pro-
grammed Text,
August 1995.

Trial Counsel and
Defense Counsel
Handbook, May
1996.

Senior Officer’s
Legal Orientation
Text, November
1995.

Nonjudicial Punish-
ment Programmed
Text, August 1995.

Crimes and Defenses
Deskbook, July 1994.

OpLaw Handbook,
June 1996.
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JA501-1.ZIP

JA501-2.ZIP

JA501-3.ZIP

JA501-4.ZIP

JA501-5.ZIP

JA501-6.ZIP

JA501-7.ZIP

JA501-8.ZIP

JA501-9.ZIP

JA506.ZIP

JA508-1.ZIP

JA508-2.ZIP

JA508-3,ZIP

JA509-1.ZIP

1JA509-2.ZIP
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March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

March 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

TJAGSA Contract
Law Deskbook, Vol-
ume 1, March 1996.

TJAGSA Contract
Law Deskbook, vol-
ume 2, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 3, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 4, March 1996.

TJAGSA Contract
Law Deskbook, vol-
ume 5, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 6, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 7, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 8, March 1996.

TJAGSA Contract
Law Deskbook, Vol-
ume 9, March 1996.

Fiscal Law Course
Deskbook, May 1996.

Government Materiel
Acquisition Course
Deskbook, Part 1,
1994,

Government Materiel
Acquisition Course
Deskbook, Part 2,
1994.

Government Materiel
Acquisition Course
Deskbook, Part 3,
1994.

Federal Court and
Board Litigation
Course, Part 1, 1994.

Federal Court and
Board Litigation
Course, Part 2, 1994.

1JA509-3.ZIP

1JA509-4.ZIP

1PFC-1.ZIP

1PFC-2.ZIP

1PFC-3.ZIP

JA509-1.ZIP

JA509-2.ZIP

JA510-1.ZIP

JA510-2.ZIP

JA510-3.ZIP

JAGBKPT1.ASC

JAGBKPT2.ASC

JAGBKPT3.ASC

JAGBKPT4.ASC

OPLAW95.ZIP

OPLAWL1.ZIP

OPLAW2.ZIP

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

September 1996

September 1996
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Federal Court and
Board Litigation
Course, Part 3, 1994.

Federal Court and
Board Litigation
Course, Part 4, 1994.

Procurement Fraud
Course, March 1995.

Procurement Fraud
Course, March 1995.

Procurement Fraud
Course, March 1995.

Contract, Claim, Liti-
gation and Remedies
Course Deskbook,
Part 1, 1993.

Contract Claims, Liti-
gation, and Remedies
Course Deskbook,
Part 2, 1993.

Sixth Installation
Contracting Course,
May 1995.

Sixth Installation
Contracting Course,
May 1995.

Sixth Installation
Contracting Course,
May 1995.

JAG Book, Part 1,
November 1994.

JAG Book, Part 2,
November 1994.

JAG Book, Part 3,
November 1994.

JAG Book, Part 4,
November 1994.

Operational Law
Deskbook 1995.

Operational Law
Handbook, Part 1,
September 1996.

Operational Law
Handbook, Part 2,
September 1996.



OPLAW3.ZIP

YIR93-1.ZIP

YIR93-2.ZIP

YIR93-1.ZIP

YIR93-3.ZIP

YIR93-4.ZIP

YIR93.ZIP

YIR94-1.ZIP

YIR94-2.ZIP

YIR94-3.ZIP

YIR94-4.ZI1P

YIR94-5.ZIP

September 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

January 1996

Operational Law
Handbook, Part 3,
September 1996.

Contract Law Divi-
sion 1993 Year in
Review, Part 1, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 2, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 2, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 3, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review, Part 4, 1994
Symposium.

Contract Law Divi-
sion 1993 Year in
Review Text, 1994
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 1, 1995
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 2, 1995
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 3, 1995
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 4, 1995
Symposium.

Contract Law Divi-
sion 1994 Year in
Review, Part 5, 1995
Symposium.

YIR94-6.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 6, 1995

Symposium.

January 1996

YIR94-7.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 7, 1995

Symposium.

January 1996

YIR94-8.ZIP Contract Law Divi-
sion 1994 Year in
Review, Part 8, 1995

Symposium.

January 1996

YIR95ASC.ZIP Contract Law Divi-
sion 1995 Year in
Review, 1995 Sympo-

sium.

January 1996

YIR95WP5.ZIP Contract Law Divi-
sion 1995 Year in
Review, 1995 Sympo-

sium.

January 1996

Reserve and National Guard organizations without organic
computer telecommunications capabilities and individual
mobilization augmentees (IMA) having bona fide military
needs for these publications may request computer diskettes
containing the publications listed above from the appropriate
proponent academic division (Administrative and Civil Law,
Criminal Law, Contract Law, International and Operational
Law, or Developments, Doctrine, and Literature) at The Judge
Advocate General's School, Charlottesville, VA 22903-1781.

Requests must be accompanied by one 5 1/4 inch or 3 1/2
inch blank, formatted diskette for each file. Additionally,
requests from IMAs must contain a statement verifying the
need for the requested publications (purposes related to their
military practice of law).

Questions or suggestions on the availability of TJAGSA
publications on the LAAWS BBS should be sent to The Judge
Advocate General's School, Literature and Publications Office,
ATTN: JAGS-DDL, Charlottesville, VA 22903-1781. For
additional information concerning the LAAWS BBS, contact
the System Operator, SGT James Stewart, Commercial (703)
806-5764, DSN 656-5764, or at the following address:

LAAWS Project Office

ATTN: LAAWS BBS SYSOPS
9016 Black Rd, Ste 102

Fort Belvoir, VA 22060-6208

6. The Army Lawyeron the LAAWS BBS

The Army Lawyers available on the LAAWS BBS. You
may access this monthly publication as follows:
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a. To access the LAAWS BBS, follow the instructions
above in paragraph 4. The following instructions are based on

the Microsoft Windows environment.

(1) Access the LAAWS BBS “Main System Menu”
window.

(2) Double click on “Files” button.

(3) At the “Files Libraries” window, click on the
“File” button (the button with icon of 3" diskettes and magnify-
ing glass).

(4) At the “Find Files” window, click on “Clear,”
then highlight “Army_Law” (an “X” appears in the box next to
“Army_Law”). To see the files in the “Army_Law” library,
click on “List Files.”

(5) At the “File Listing” window, select one of the
files by highlighting the file.

a. Files with an extension of “ZIP” require you to

download additional “PK” application files to compress and de-

(8) Type “dir/w/p” and your files will appear from
that directory.

(9) Select a “ZIP” file (to be “unzipped”) and type
the following at the c:\ prompt:

PKUNZIP MAY.97.ZIP

At this point, the system will explode the zipped files and
they At this point, the system will explode the zipped files and
they are ready to be retrieved through the Program Manager
(your word processing application).

b. Go to the word processing application you are using
(WordPerfect, MicroSoft Word, Enable). Using the retrieval
process, retrieve the document and convert it from ASCII Text
(Standard) to the application of choice (WordPerfect, Microsoft
Word, Enable).

c. Voila! There is youThe Army Lawyefile.

d. In paragraph 4 aboviastructions for Downloading

compress the subject file, the “ZIP” extension file, before you Files from the LAAWS Ol&ection d(1) and (2)), are the in-
read it through your word processing application. To download structions for both Terminal Users (Procomm, Procomm Plus,
the “PK” files, scroll down the file list to where you see the fol- Enable, or some other communications application) and Client

lowing:

PKUNZIP.EXE
PKZIP110.EXE
PKZIP.EXE

PKZIPFIX.EXE

b. For each of the “PK” files, execute your down-

load task (follow the instructions on your screen and download

each “PK” file into the same directorflNOTE: All “PK"_files

and “ZIP” extension files must reside in the same directory af-
ter downloading For example, if you intend to use a WordPer-

Server Users (World Group Manager).

e. Direct written questions or suggestions about these
instructions to The Judge Advocate General's School, Litera-
ture and Publications Office, ATTN: DDL, Mr. Charles J.
Strong, Charlottesville, VA 22903-1781. For additional assis-
tance, contact Mr. Strong, commercial (804) 972-6396, DSN
934-7115, extension 396, or e-mail strongch@otjag.army.mil.

7. Articles

The following information may be useful to judge advo-

fect word processing software application, you can select “c:\cates:

wp60\wpdocs\ArmyLaw.art” and download all of the “PK”

Nathaniel R. Jones, HonorabRace and American Ju-

files and the “ZIP” file you have selected. You do not have to ries—The Long View30 GrReigHTON L. Rev. 271 (FEBRUARY

download the “PK” each time you download a “ZIP” file, but

remember to maintain all “PK” files in one directory. You may
reuse them for another downloading if you have them in the

same directory.

(6) Click on “Download Now” and wait until the
Download Manager icon disappears.

(7) Close out your session on the LAAWS BBS and

1997).

Rodney J. Uphoff, James J. Clark, & Edward C. Mona-
han,Preparing the New Law Graduate to Practice Law: A View
From the Trenches, 68. Cn. L. Rev. 381 (Winter 1997).

8. TJAGSA Information Management Items

a. The TJAGSA has upgraded its network server to im-

go to the directory where you downloaded the file by going to prove capabilities for the staff and faculty and many of the staff

the “c:\” prompt.

For example: c:\wp60\wpdocs
or C:\msoffice\winword

Remember: The “PK” files and the “ZIP” extension file(s)
must be in the same directory!
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and faculty have received new pentium computers. These initi-
atives have greatly improved overall system reliability and
made an efficient and capable staff and faculty even more so!
The transition to Windows 95 is almost complete and installa-
tion of Lotus Notes is underway.

b. The TIAGSA faculty and staff are accessible from the
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MILNET and the internet. Addresses for TJAGSA personnel stallations, the Army Law Library System (ALLS) has become
are available by e-mail at tjagsa@otjag.army.mil or by calling the point of contact for redistribution of materials contained in
IMO. law libraries on those installations. The Army Lawyer will con-
tinue to publish lists of law library materials made available as
c. Personnel desiring to call TJAGSA via DSN should a result of base closures.
dial 934-7115. The receptionist will connect you with the ap-
propriate department or directorate. The Judge Advocate Gen- b. Law librarians having resources available for redis-
eral's School also has a toll free number: 1-800-552-3978,tribution should contact Ms. Nelda Lull, JAGS-DDL, The
extension 435. Lieutenant Colonel Godwin. Judge Advocate General's School, United States Army, 600
Massie Road, Charlottesville, VA 22903-1781. Telephone
9. The Army Law Library Service numbers are DSN: 934-7115, ext. 394, commercial: (804) 972-
6394, or facsimile: (804) 972-6386.
a. With the closure and realignment of many Army in-

JUNE 1997 THE ARMY LAWYER « DA-PAM 27-50-295 74



	Administrative Information
	Enhancing Recovery—A Claims Primer
	The Joint Defense Doctrine: Getting Your Story Straight in the Mother of All Legal Minefields
	Memorandum of Law: Trauvaux Preparatoires and Legal Analysis of Blinding Laser Weapons Protocol
	TJAGSA Practice Notes
	USALSA Report
	Claims Report
	CLE News
	Current Materials of Interest

